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BILL OF COMPLAINT TO ESTABLJISH AN EASEMENT OF RIGHT OF WAY
Comes now the Plaintiffs, ROBERT L. MAGETTE (“Magette”),

Trustee and REA PARKER, JR. (“Parker”), and for their Bill of

Complaint shows unto this Honorable Court the following:

1. That Plaintiff, Rea Parker, Jr. and Robert L. Magette,

as Trustee are the owners of a certain 590.55 acre farm known

as “Mackelsfield”, Parker having purchased same on the 15th day

of October, 1956, by deed being duly of record in Deed Book 149,



at page 551 in the records of the Clerk's Office of this Court.
The subject land is situate in Newport Magisterial District,
Isle of Wight County, Virginia, and more particularly described
in a copy of said deed of October 15, 1956 attached hereto and
incorporated herein in haec verba as Exhibit A (“the Parker
Parcel”). On October 17, 1995 Parker conveyed part of the
Parker Parcel to Robert L. Magette as Trustee of P.R. Land
Trust. Mr. Magette is include as a Plaintiff on that basis.

2. That on the 23rd day of March, 1991, Rodham T. Delk,
Jr., a Special Commissioner of this Court conveyed to C.
Leonard Willis, Trustee of the C. Leonard Willis, Inc. Pension
Plan and Hampton Promotions, Inc., a Virginia Corporation
(“Willis”) 4 parcels as designated in that certain deed dated
as above and of record in the Clerk's Office of this Court in
Deed Book 385 at page 97, a copy of which said deed is attached
hereto and incorporated herein in haec verba as Exhibit B.

3. That the foregoing, Parker, Magette and Willis are the
only parties in interest in this suit and the land which is the
subject hereof lies within the jurisdiction of this Court.

4. That for as long as anyone known by the Plaintiffs can
remember, the Parker Parcel has used as access a certain road
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Route 665 to the northerly boundary of the Parker Parcel, but,
although said road is clearly and indisputably shown on all
surveys of the area, beginning with that certain plat dated
“Feb. 18; May 23-25, 1928 scale 1"=500'” made by John E. Buck,
Henderson North Carolina, which said plat is duly of record in
the Clerk's Office of this Court in Plat Book 1 at pge 63,
bearing the legend “Spivey Farm, known as Mackelfield”, a copy
of which said plat is attached hereto and designated as Exhibit
C and on which said plat said road is shown as an unlabeled
dotted line no reference to said road or lane has ever been
made in the deed descriptions in the chain of title of
Plaintiffs or of Defendants.

5. That parcels 2 and 3 of the deed into Willis are
situate between the southwestern boundary of the Parker parcel
and the easterly right of way of State Route 665, and the Plat
attached hereto as Exhibit D, shows the southeasterly boundary
of parcel 2, east of Route 665 as center line of dirt road,
which dirt road, the subject of this suit, is the sole entry
way into the Parker Parcel.

6. That said road and easement thereunder has been in
existence since prior to 1928 and has always been the sole

method of entry and exit to the Parker Parcel and used



exclusively by Parker and his predecessors in title for
vehicles, tractors, farm implements and all persons having
Parker's permission and desiriné entry to or exit from the
Parker Parcel, and has been in continuous and uninterrupted use
since prior to said time in excess of twenty (20) years, to-
wit: 48 years, and has recently been improved and renewed for
purposes of said use. Such possession, use and dominion by
Parker and his predecessors in title has been hostile,
exclusive, lasting, continuous, visible, adverse and actual and
under claim of rights and used by Parker, residents, hunters
permitted by Parker, and those farming the Parker Parcel. Said
parcel has been in continuous cultivation since prior to its
purchase by Parker in 1956 and upon information and belief, has
been cultivated since prior to 1905. 1In 1951, the deed from
Namie E. Simmons, who had owned the land since 1903 recited in
her deed to Parker's grantor thét she reserved to her lifetime
use “the lane leading to the public road”. Said deed is
attached hereto in haec verba as Exhibit E, and of record in
the Clerk's Office of this Court in Deed Book 136, at page 81.
There are a number of aerial photographs of the area showing

the continuing use of said road.
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7. Nothing exists in the chain of title from which a
claim of permissive use could arise. Plaintiffs' represent
that their use. of the roadway is exclusive and not enjoyed in
common with any other persons; that Plaintiffs' use of the
roadway has been with the full knowledge and acquience of
Defendants and their predecessors in title and therefore
Plaintiffs have acquired an easement by prescription for the
use of said road.

WHEREFORE, your Plaintiffs pray that this Honorable Court
enjoin the Defendants from preventing Plaintiff's, their heirs
and assigns from blocking or interfering with Plaintiff's use
of said easement and road pending this Court's final
determination of Plaintiffs' rights to such use, that the Court
declare that a prescriptive easement for ingress and egress to
the Parker Parcel exists by virtue of continuous, exclusive,
open, hostile, visibie, and notorious use for a period in
excess of twenty (20) years, that said easement is of
reasonable width and configuration to allow the passage of
vehicles and farm implements used to access and cultivate the
Parker Parcel, but not less than 15', and that said right of
way exists as a matter of right in the Plaintiff's for access
to their land, and for whatever and further relief as may be

appropriate.

(9}



ROBERT L. MAGETTE
REA PARKER, JR.
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VIRGINIAt Clerk’s 0ffice of the Cirouit Court of ths Ceunty of
Isle of Wight, Qotober 13, 1956 at 11300 o'olock AJM this deed was
received and with oertificate annexed, adnitted to record,

toator_Aoocl ¢ lept gy orems.
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Algie J, Murphy, et ux, State Tax §88.50
TO: # 645
Rea Parker, Jr,

TAIS DELD, made this 15th day of Uctober, 1956, by and
hetween Alple J. hurrhy and Beulah K. Murphy, his wife,

and 3aulsh K, Hurohy nnd Algte J. furphy, her husband,

of the County of Isle of Yirht, State of Virginia, parties
of the first part; snd, Res Parker, Jr., of the Town of
Smithfield, Cainty and 3vate aforesaid, psrty of the second
pare:

NITH

ne

¥

13

ETH

Thut, for nnd in eonsidarition of tha sum of Ten
{310,00) ‘Unllars, the ansumption of 8 certain Oeed of Trust
hereinhelnw mentioned, nnd athar viluable considerat ion,
recat ol of all of which s heraby ncknowledpad, tha suld
nartisn of the Firat do, auch in hia or her own richts nnd
As the snoura of the other, grunt, barruin, sell and convey,
with GER:NAL Wa.it:lITY, unto the sald purty of the sceond part
tue following denerihad feal Procerty, to-wit:

FIRST: 11 that certain tr.st, niace or pareel, of
land wnich way eonveyed from Sosfuh W, Jordan ani wife to Hannie
E. Jimmons under the n'me Af ‘lannie E, "Johnaon™ by Deed. dated
January 1, 1993, an} reearded {n thy Zlerk's Office of the
Ztreait Zaurt of Jola af lizht <sunty in [eed 3ook 71, at Page
W2, which anid aranapty canatats af twn zontiguous tracts
daserihad fn -sald Nead ua follows, to-wit?

"411 of u nartuin ~tace or paresl of lind situsted
and haine §n tha Countr af T<la of */tehe in Noweart, District in
tha lnata af Vir<inta, eont:ininy thrae hundred snd sixty-six
(36h) wmaras nac e or 1aas, wnd bounded as followa: on the north
ty7 balance af Harah Sreak, on tha “art by the land of W, T. Hartin,
ira, Sadia Hurnes nd aln, an the nouth by Lhe land of 0, P,
“hnmnn und the satuta of H. R, Farkar, decensed, knnwn an

Plainfiald wnd nn tha Enst. hy the 1nnd of William 4. Juknson,

-n. Sar SE-
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"2nd A plece or lot of land containing aix (6) acres rore or less
and bovinded as follows: on the Weat, Houth and Horth, by the

1and of William a, Jotnson, #nd on tho £ast by i.ings Craek und

tne marsh of said W, A, Johnson, it heinz a narrow strip of high
or arrable land running parallel with Kinas Crask nnd borderting
thereon. The ahove mentioned land {a a part of the kackbsfinld
teact, and wns canveyed to the said Josiah ¥, Jordan by H. G,
Parker and als by their Deed dated warch 25, 1901, and adnitted to
record in the Clark's Office of the County Court of Isle of Yight
on the 6th day of Hay, 1901, in Deed Book 66, Page 393."

SiCUND: all that certain truct, piece or purcel, of lund
convayed to Mannie L. Simmons under tha name of Nannie E. "Johnson®
by Deed from ‘{lliam A, Johnson and wifs, dated January 19, 1905,
and recorided in said Clerk's Uffice in Desd Book 71, nt puce Ju6,
anl by Lead from J. 4. Jordsn et ul dated Dacember 17, 1913, und
recordad in said Clerk's Orfiéo in Deed Hnnk 83, prae J12, which
suid rroporty conaiats of two contigunus tracts describud in evld
NDeeds 3s f2llows, to-wit:

"All of a certailn njece or parcel of lund situated and
boing in the County »f Isle of “ight, in Vewnort District, Stete of
Virstnia, containing one hundred und fifty \150) acres, more or
less, and deacrihad as follows (viz:) co mencing nt the routh of
shipyard laniing eraek, followins the mu.nlurings of suli ervek
or cova to a causew.y or rosd, scross marsh, trence in A south east
diraction acroas said marsh to s sut or cove, thance slong ould
7yt or cove to King's Creek, thence down ailng's Creek to a stob
on hank of sald creek at the 8, %W, Elsa of v .ohce of hich or
arrable land, thance followinr slong tha edve of aaid hish lund,
around to old landing ut h.use on suld e¢raek thence -lown said
Kinzs Creek to Balance of marsh Creek, thence up sald Aslunce of

Karsh Cresk to the point af begianing.

"nd a ploce or 1ot of land, contuining two (2)
acrag, more or lana, .nd darerib:d us follows ~.xmencing 't the
i.urgh mate  ronnine thenca tn a South rly dirastion Lo A muple
tree  in gwamp  tlante down mild swiap Lo wilia of rarsh, thence
in a northarly diraectinon nlonr edee of marash to tho ciisowny
or road mantionad above, thence :lont addd roud or eiuseway in
a westerly diraction to the point of bharinning,"

Al) af tha traeks of Ranl ‘mavarty which nre dearribad
haratnatiova und conveyad by this lisnd compnae whit is known as
the "Macclaafinld FAm™ which 1a Inestad on itata nlchway
Ho. 665 lewling fram Carrallton to Honcum, in Newport Kiesisterial
Diatrict, Inlo of Uight Launty, Virginla, and eontains & total
of Fiva llundred Hinoty snid Fifty-Tive liniredths (530,55) ueres,
mors or lagns, neenrding to & plat of wrvey mule by dohn E, ituck,
furvayar, on Fabraary 1Ath, mnd kay 2305, 1928, bearing the leg.ng
Plinfvny Fupm Known na ' linekelCleld'™ und racorded in gadd Slork's
Offina {n Piat, ek Hoy 1, st Pooa 63, Thin belne the vame

proparty convayed from lannia b, Simmons Lo Lhe anld purt fas of
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the firatpart, by ODeed Jutad anedl 30, 1951, #nd dily recorded
in thellerk's Office of th: Slreuit 2ourt of l:le of “ight County
In Deat Rank "n, 1306, ut Pups P1,

The above dazerihed wmperty s cunvuystd subhject to
A Nead of Trast acninst. LYy smg male by und butweon algle J,
#arpny and Baulah k, Kurphy, of the first purt, und George F.
‘itlay, Jr., Trustee, o ¢l nucond Ty, !’-’ilflill april 30, 1951,
nd pacariad o wald Slerk's Uflce tn Dmed Unok 136, at Page
A3, rar tha o of Thirty=seven Thoasand, Five Hundred ($37, 500,00}
Wllars, wudeh nald aum, dth interast from the 3J0th day of April,
1986, ra=atnn unpild, .nt the :fornanid Trantes hereby agrees to
aemina .t ay Lhe s me ss part of thy eanniderntion of this

canvevance,

The £J-1 ~antes 2 ol Cirss prrt 2ovenwnt that they

Th aci= dn P of the reaperty hersby conveyed, and that they
have the risht to o:nve tne z.eme to the Srantes herein; that
ther hve dsne ro set L encunber the sima with the exception
af the aforensntianad Daed af Trust; that the sald party of the
arennd part shall have gatlet and resceful po ssession thereof,

froe £rom a1l entinbronces, sahject to ssid Deed of Trust; and

that they, the n.dd nurties of the first part, will axesute
ench fgsler nreiran oo of LiLle therity us may ba requisite

uvl anneiatent with Lhe wroviatons hereof, '

Uil ln, ehe following sienstures and sealss

3

&)
Y

5

L

3 Viis3.oila,
SUMTT uF LNE . T, ToSMe: .

1, hery V, iatten, w0 Hotury rublie in und for the County
of Tule afiight, 'n the Srate of Virginia, whose commission as
such «zrires the 20uh I3y of January, 1958, certify that Algie J.
Eurphy und Panlah k. Nurshy, ond Rea Parker, Jr., whose names
ars sl ned to the faremins writing hanrine date the 15th day of

Ocrabar, 1956, hwve acknowladged the sxme efore me, in my County

T sfrreanid, ‘17_
{7 ED) 'Hen undor my hand this /% day of Octoher; 1956,
. F j Z{:" of ;w'. g“%jb
i‘”z A S E °" Uot.ary Publle
i 3 t

VIRGINIAY Clerk's Offlce of the Cirowlt Court of the County of Iale of

wight, Ootober 15, 1956 at 3145 ololock P:M this deed was received and
With certificate annuaed, edmitted to record, ,

Teate; A‘ alL g ,|-l‘|!“.010rk.

IRRRANRARAURARARNRRRRANRRNSRNORE YRR URNURERN DR EQODRO RS OO SRR NI ARERPARORRRNINININES
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THIS DEED, made and entered into this 25th day of March,
1991, by and between RODHAM T. DELK, JR., Special Commissioner, of
the first part, Grantor; and C. LEONARD WILLIS, TRUSTEE OF C.

LEONARD WILLIS, INC., PENSION PLAN and HAMPTON PROMOTIONS, INC., a

Virginia corporation, of the sécond part, Grantee; and C, LEONARD
WILLIS, of the third part, also a Grantor:

WITNESSETH, that whereas, by a decree entered on September i
30, 1987, in the Circuit Court for Isle of Wight County, Virginia,
in the chancery cause therein pending uhde: the name and style of
Samuel E. Hawks, et al, v. Christine E. Hawks, et al., Chancery No,
3443, Rodham T. Delk, Jr. was appointed as Special Commigsioner and
authorized to sell the real estate hereinafter described in the

manner and upon the terms and conditions set forth in the decreej

and,

WHEREAS, after having given bond as required by the '
decree, the Special Commigsioner, pursuant to the decree, proceeded
to advertise and conduct the pale strictly as provided in the
decree; and the Special Commissioner, pursuant to the decree,
exposed the property to sale by public auction on May 6, 1988, at l
which auction C. Leonard Willis was the high bidder for the sum of ’
$330,000.00; and, C. Leonard Willis has requested that a deed for !
the real estate be delivered to C, Leonard H;llls, Trustee of C.
Leonard Willis, Inc. Pension Plan and Hampton Promotions, Inc. as
evidenced by his joinder in this instrument; and,

NOW, THEREFORE, THIS DEED FURTHER WITNESSETH: That for
and in consideration for the sum of $330,000,00, cash in hand paid
by Grantee to the Clerk of the Circuit Court for Isle of Wight
County, Virginia, for deposit to the credit of the court in this
cause, receipt being acknowledged, Rodham T. Deik, Jr., Special
Commissioner, hereby grants and conveys unto Grantee, an undivided

one-half interest to C. Leonard Willis, Trustee of C, Leonard
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Willis, Inc. Pension Plan and an undivided one-half interest to

Hampton Promotions, Inc., with Special Warranty of title, the

following deacziﬁed real estatet

Parcel One (designated as Parcel 70 in suit Eagara!

A of that certain tract, parcel or plece of land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia, containing approximately 4
acres, more or less, fronting on the south side of Route
665, designated on the Isle of Wight County Tax Map as
Parcel 23-01-070, and bounded on the north by Route 665,
on the west by the land of the Annie V. Hawks Estate, and

on the south and east by the land of Wayman Parks and B.
S. Parks. ’ .

The parcel is also described in Deed Book 81, page 367 as
follows:

...all that certain tract, plece or parcel of land
situate, lying and being in the County of Isle of Wight
and State of Virginia, in Smith's Neck, bounded by the
lands of Mrs. Sadie M. Hayes, the County Road and other
land of Fletcher Hawkes, it being the same tract of land
conveyed to the said Charles F. Brock by Sadie M, Haynes,
and estimated to contain four acres on the land book of
the said County, more or less.

Being the same land in all respects as that conveyed by
deed from Charles F. Brock to Fletcher Hawks, dated April
11, 1913, and recorded in the Clerk's Office of the
Circuit Court of Isle of Wight County, Virginia in Deed
Book 81, page 367.

Parcel Two {(designated as Parcel 71 in sult papers)

All of that certain tract, parcel or plece of 1land
sitvate, lying and being in Newport Magisterial Digtrict,
Isle of Wight County, Vvirginia, containing approximately
10 acres, more or less, fronting on the north side of
Route 665, designated on the Isle of Wight County Tax Map
as Parcel 23-01-071, and bounded on the south by Route
665, on the west by other property of the Annie V. Hawks
Estate, and on the north by property of Lawrence E.
Starks, and on the east by property of Ernestine E,
Chapman.

The parcel 1ls also described in Deed Book 87, page 26 as
follows:

All of that certain tract, plece or parcel of land
situate, lying and being in the County of Isle of Wight,
State of Virginia, and bounded as follows: on the noxth
by the lands of Titus Holloway's estate; on the east by
Mackelfield and the Parker estate; on the south by the
lands of Mrs. Sadie M. Haynds; and on the west by the
county road leading from Carrollton to Rescue, It being
the same land which was conveyed to the said party of the




"
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first part by deed from Benjamin F. Brock, bearing date
February 24, 1897, and on record in the Clerk's Office of
the Circuit Court of the County of lsle of Wight in Deed
Book 61, page 432, to which reference may be had.

Being the same land in all respects as that conveyed by
deed from Mollie G, Brock to Annie Hawks and William
Bradley, dated January 2, 1917, and recorded in the

Clerk's Office of the Circuit Court of 1Isle of Wight,

County, Virginia in Deed Book 87, page 26, William Bradley
having conveyed his one-half interest therein to Annie
Hlawks by deed dated February 28, 1922, and recorded in the
Clerk's Office of the Circuit Court of Isle of Wight
County, Virginia in Deed book 93, page 82,

Parcel Three ({designated as Parcel 72 in suit papers)

All of that certain tract, parcel or piece of land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia containing approximately 30
acres, more or less, fronting on the east sides of Route
668 and lying on both the north and south gside of Route
665, designated on the 1sle of Wight County Tax Map as
Parcel 23-01-072, and bounded on the west by Route 668,
and the property of Lawrence E. and Beulah M. Starks, on
the north by property of Lawrence Starkes, on the east by
other land of the Annie V. Hawks Estate, on the south by
Route 665, and on the east by the Edward liicks Estate, and
on the south by the head waters of Titus Creek.

The parcel is also described in Deed Book 119, page 477 as
follows:

All of that certain tract, piece or parcel of land
situate, lying and being in Newport Magisterial District,
County and State aforesaid, containing thirty (30) acres,
more or less, sale and conveyance in gross and not by the
acre, and bounded by the lands now or formerly belonging
to Louisa Drew and others, and 1s the same land of which
Indianna Holloway, the wife of Titus Holloway, died seized
and possessed and the same described as "19" in a certain
deed from Estelle D, Gwaltney, et als. to Howard W.
Gwaltney, bearing date the lst day of September, 1936, and
duly recorded in the Clerk's Office of the County
aforesaid in Deed Book 111, page 251.

Being the same land as that conveyed by deed fr
W. Gwaltney and Katherine L. Gwaltney to A
dated February 28, 1942, and record
Office of the Circuit Court of of Wight County,
Virginia in Deed Book 119, page 447, LESS, SAVE and EXCEPT
0.79 acres acquired by the Commonwealth of Virginia to
widen Route 668 by Certificate of Depogit No. €-10979,
dated December 29, 1965, and recorded in the Clerk's
Office aforesaid in Deed Book 182, page 37.

Parcel Four {designated as Parcel 69 in suit papers)

All of that certain tract, parcel or piece of 1land
gituate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia containing approximately 20

n the Clerk's

12

/3
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acres, more or less, fronting on the south side of Route
665, designated on the Isle of Wight County Tax Map as
Parcel 23-01-069, and bounded on the north by Route 665,
on the east by the Edward Hicks Estate, on the south by
the head waters of Titus Creek, on the west by the Mlllie
Coston Estate, by the land of Wayman Parks and B. 8. Parks
and by other land of the Annie V, Hawks Estate.

The parcel is also described in Deed Book 117, page 374 as
followa:

.+s8ll of that certain tract, piece or parcel of land
situate, lying and being in Newport Magisterial District,
County and State aforesaid, containing fifty (50) acres,
known as the Frank Whitney tract, and bounded on the east
by Sadie Haines, on the north by Smith Neck Road, on the
west by Titus MHolloway, and on the south by a cove,
emptying into Jones' Creek) and...the said Edward Hicks
and the widow and heirs aforesaid of the said Fletcher
Hlawks, deceased, agreed to partition and divide the
above-described tract of land among and Dbetween
themselves, and to that end have established a 1line
running generally north and south and which begins at a
point on the road leading from Rescue to Carrollton,
indicated by an iron axle, and following a line of marked
trees (sald trees having been marked around the year 1908,
consisting of an oak, gum and three pines), to a cove,
sometimes referred to as Titus Creek, and the said Edward
Hiicke has agreed to take for his part and portion of gaig
tract of land so much thereof as lies to the westward of
the line aforesaid, consgisting of approximately eighteen
(18) acres, and the sald heirs of Fletcher Hawks have
agreed to take for their part and portion of said land so
much of sald tract as lies to the eastward of said line,
consisting of approximately twenty (20) acres...and is
bounded on the north by the county road leading from
Rescue to Carrxollton, on the east by the lands of Joe
Rawls on the south by Titus Creek and on the west by the
dividing line aforesaid.

Being the same land in all respects as that conveyed by
deed of partition between Edward Hicks, of the first part,
and Annie V. Hawks, Malcolm Hawks, Christine Hawks, Maude
H. Rawlg, Joe Rawls, Hattie H. Lee, Roy Lee, Jamas C,
Hawks and Geraldine Hawks, Edna H. Mitchell, now Edna
Hawks Green, Rudolph F. Mitchell, Edward Hawks and Laura
Hawks, of the second part, dated May 3, 1940, and recorded
in the Clerk's Office of the Circuit Court of 1sle of
Wight County, Virginia in Deed Book 117, page 374,

This conveyance is made to the said Trustee for the use
and purposes set forth herein and in the aforesaid C. Leonard
Willis, Inc. Pension Plan.

Full power and authority are hereby granted to the Trustee
and his successors, to protect and conserve the property; to sell,

contract to sell and grant options to purchase the property, and any

13
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right, title, or interest therein on any terms; to exchange the
property or any part thereof for any other real eatate or personal
property upon any terms; to convey the property to any grantee, with
or without consideration; to mortgage, pledge or otherwise encumber
the property or any part thereof; to lease, contract to lease, grant
options to lease and renew, extend, amend and otherwise modify
leases on the property or any part thereof from time to time, for
any period of time, for any rental and upon any other terms .and
conditions; to release, convey, or assign'any other right, title, or
interest whatsoever in the property or any part thereof.

No party dealing with the Trusteé in relation to the
property in any manner whatsoever, and (without limiting the
foregoing) no party to whom the property or any part thereol or any
interest therein shall be conveyéd, contracted to be sold, leased or
mortgaged by the Trustee shall be obliged (a) to see to the
application of the purchase money, rent or money borrowed or
otherwise advanced on the propertys (b} to see that the terms of
this Pension Plan have been complied withy (c) to inquire into the
authority, necessity or expediency of any act of the Trustee; nor
shall any such party be privileged to inquire into any of the terms
of the Pension Plan.

Every deed, mortgage, lease or other instrument executed
by the Trustee in relation to the property shall be conclu;ive
evidence in favor of every person claiming any right, title or
interest thereunder; {(a) that at the time of the delivery thereof
this Pension Plan was in full force and effect; (b) that such
instrument was executed in accordance with the terms and conditions
hereof and of the Pension Plan and is binding upon all
Beneficiaries thereunder; (c) that the Trustee was duly author{zed
and empowered to execute and deliver every such instruments; and (d)

if a conveyance has been made to a successor or succeasors in trust,
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" that such suéceosoz or succeesors have been properly appointed and
are fully vested with all the title, estate, rights, powers, duties
an obligations of its, his or their predecessor in Trust.

The Trustee shall have no individual 1liability or
obligation whatsoever arising from his ownership, as such Trustee,
of the legal title to the said propertj or with respect to any act
done or contract entered into or indebtedness incurred by him in
dealing with said property or in otherwise acting as such Trustee
except only so far as said Pensioﬁ Plan's property in the actual
posseasion of the Trustee shall be applicable to the payment and
discharge thereof.

The interest of evefy beneficiary hereunder and under the
Pension Plan and of all persons claiming under any of them shall be
only in the earnings, avails and proceeds arising from the rental,
sale or other disposition of the property. BSuch interest is hereby
declared to be personal property and no Beneficiary hereunder shall
have any right,vtitle or interest, legal or equitable in or to the
property as such but only in the earnings, avails and proceeds
thereof as provided in the Pension Plan. .

Pursuant to Section 8.01-111 of the Code of Virginia, this
deed is made on behalf of Samuel E. Hawks, Christine Hawks, Edna
Hawks Gzeén, Maude Hawks Rawls, Geraldine Hawks, Roy Lee, Roy Lesa,
Jr., James Fletcher Lee and Vivian Lee McCrimmions, Barbara Jean
Smith, Laura B. Hawks and the heirs, if any, of Rudolph F, Mitchell,

Witness the following signature, and sealts

/4

alee .

Rodham TV Ocflk, Jr., Special

Commissiondr
! -~
Wbéé") (SEAL)

C. Leonard Willis

(SEAL)
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COMMONWEALTH dF VIRGINIA,
COUNTY OF ISLE OF WIGHT, to-wit:

The foregoing deed was acknowledged before me this /¢ e
day of July, 1991, by Rodham T. Delk, Jr., Special Commissioner.

My commission expires: aét‘dﬁnéﬂ 5, 1992 .

’? Notary Pfxﬁf%

COUNTY OF ISLE OF WIGHT, to-wit:

COMMONWEALTH OF VIRGINIA,

The foregoing deed was acknowledged before me this /7:‘1
day of July, 1991, by C. Leonard Willis.
My commission expires: __ JAwvary i, 145 .

Fodbl 1. /

Nptary public

VIRGINIA: Clark's office of the Clrevit Coust of lile of Wight Countys 19. 2[
ot wo'doa LM, this Deed was recelved cnd with the certificcle ennexed, cdmlited te record.

$tate Tox: 41T 00 _ 1o 330 09 impared by Seet $0.1-602 hos been pald,
locol Tax S_lb_iﬂ- Yerified and malled 101 (}?M 24 9‘7\44.'
@1l 19/

TESTE: W, L. Lalne, Jr., CUERK, "'MML LY
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-“Thig I A Credit Line Beed Of Trust” .+

Ql?l)lﬂ Beed ©f ﬂlfruﬁt, madathts L7¢h,, dayl of July

P s 1900 LY

and between L., LEONARD, YILLIS,, TRUSTSE QF,C. LEONARD, WILLLS, INC. PENSIONA.....hersinatter
referrad to as “Grantor’, and RQBERT . B, SPENCER,. JR,. QF, LSLE, QF, HIGHT, GOUNTY,. VIRGINIA AND, ..,

. LINDA J. DUNNING OF ISLE OF, WIGHT, COUNTY, VIRGINIA...................... heteinsftorrolemed

to &8s “Truslees™, eny one of whom may act, and BANK OF ISLE OF WIGHT, 'NOTEHOLDER' herelnaiter relerred to as
“bensficlery”, whose add: {or communications ls-1803 Bouth Church Street, 8mithiteld, Visginla 23430,

*PLAN AND HAMPTON PROMOTIONS, INC,, A VIRGINIA CORPORATION

WHEREAS, Grantor |s prasently indabied \o the Benellciary, end at the request of Grantor the Beneficlary may, st .

ils option, al eny tlime while the lian of this Daed of Trust remains unreleased, make additions! {uture edvances of
money 1o Grentor, and this Credit Line Daesd of Trust Is glven to segure the payment to the Beneliclary of il such

sdvences as well as 8il other existing or future Indebledness of Qrantor 88 herslnglier deiined @8 “Seoured
Indeblednass”, : ’ ‘

WITNESSETH: That lor and In conaideretion of the provistons of this Deed of Trust and of Ten Dollers ($10.00)
cash In hand paid and other valuable consideralion, the recsipt whareol (s heraby acknowisdged, the Qrantcr doos
hereby grani and convey unto (he Trusiges, with Qeneral Wearanty, the property described with partioulerity on
Schedule "A” which | sttachad hereto, made & part hereot and lo be recorded herewith, .

Together with sll bulidings, improvements end fixtures now or herealler srecled thereen, including il epparstus,
equipment, fixiures or articles, wholher In single units or centrally controlled, used to supply heat, gos, alr
conditicning, watsr, light, power, relrigerallon, ventilation or other services, and any other thing now or heroafter
theretn or thergon, the furnishing of which by lassors to lessses i3 customary or appropriate, including scraens,
window shades, slorm doors end windows, alfixed lloor coverings, screen deors, vanetian bilnds, awnings, stoves and
water heaters, including all replacemants and addittons theroto (all of which ere daclared to bo a pari of sald ros) estole
whather physteally attached thereto o7 nol): and aleo togoether with &l casemonts, tights, eppurtonances end the renta,
Issues and prolits ol satd property as well as any unearned hazerd Insurence premium with reapocl to auch properly, sil
of which sre horeby pledgod, assigned, transferred and sot over unto the Trysices, whether now due ot hereslier to
becomse due. All of the foregoing I8 hersinsiter relerred to as the “Property™. °\

Socuted lndemg‘nasg. In trust to secure the payment to the eonollélm of the Indsbtedness describad
Immadiately beiow In Paragraphs (a) end {b) which Indobladness, In the sggregste, ts somotimos horein roforred
to as the “Sacured Indobledness” end the maxtmum sggregste amount of principal to bs secured horeby at any one
ima shall be 0,000 .

(s) Indebledness Arlsing Under Dead of Trust. Al indoblednoss to the Bensilclary and to the Trusteos which
arises under the provisions of any of the Granter's convenants and sgreements hereln, Inciuding leas of tholr atternoys
and ogents and other expanses respectivaly Incurred by them In connection with the psriormance by them of thelr
raspective rights and/ or dulles as sel forth In this Deed of Trust.

(b) Other Indebtedness. Al oiher lisbilities of Grantor to the Beneliclary, whether now exlsiing of herealler
tncurred, whether matured or unmmg«ed. itqutdatad or unliquidated, secured or unsocured, whothor orlginal, ronowed

or ded, whether d by elone of |olntly and! or severally with another or othets, whother orlginsily
contracied with the Bensticlary or scquired by the Benslicisry by sssignment, transter, or otherwise trom enother or
others, whether ot nol rep d or evidenced by negollsblie Instruments or other writlngs.

TO HAVE AND TO HOLD the Propsrly unto the side Trustsas snd 1o thalr use, In lee simple; provided, however,

|'ha| Grantor shall rematn in qulel and pascsiul possession of the Praperty so long ss hereundsr or under this Dcod ot
rust, .

As further security for this paymeni of the Secured Indebledness and performance of the obligations, convenents
and agreements secured hereby, Granlor hereby lransiers, sets over and assigns (o the Trustoes, ail rants, royaitlos,
Issues and prolits of the Properly from lime to time accrulng, whaother undar 1aga0s or tonanclos now exisling or
herealter created, provided that until defaull be made as hereinafler provided, Grantor may use and occupy the
Property and receive and retaln ail rents, roysiites, Issues and prelits thereol.

1. Grantor's Wareantleg. Grantor werrants that t Is tawlully selzad of &n Indeleasible estale tn (ee simple, froe
from ali encumbrances, has good right and power to convey tha Property, does hereby warrant generally the same and
will execute such furiher assurances &8s may be reguisite. )

2. Grantor's Covenanis. Grentor covenants snd sgreas 89 loltow:

(A) Thsi Grentor will pay when due, all sums sacured hersby.

(B)  That Grantor will, st Grantor's expense, keep the improvements an ssld property insured egalnat (ire
(wilh extended coversge) In smounts and lorms sallstaclory lo Benaficiary and againsl such olhor hazerds, caaudition
and conlingenclas (Including but not timited o rent’ insuranco and war-risk insyrence It ovaltebie) In such ainounts as
Beneliciary may lrom 1tme to \line require all such Insurance 10 bo with an Insurence compeny or compenies
salistaciory 10 Beneliclary, which shall hotd the policles o! Insurance: snd In the ovant any claim shall become
payable under any ol sald policies, the same shall be pald to the extent of the Securad Indeblednoad then romnining
unpald, whether then due of not to Benellclary end st Sencliciery's sols opiton, mnr bo eppllcd lo the Sceurad
Indebted or re! ¢ for repalring or rabuilding sald improvements. Grantor will obteln {rom the Insurence
panles such as may be required by Beneflclary that the poileles will not bo cancelled wilthout notlco to
Truslees of Beneltclary. In the event of loreclosure hersunder, Benelictary mor surrgnder oll such fnauranco cnd
recelve oll refunds wilth respect thereto to the extent of Grantor's unpald obligations hercunder or under c:1:) note.
Renewsl polictes and any rep! { policles shall bo delivored to Benaficlary soven (7) dara prior 1o cxphi~iion of
b " ing p k G ppolnts Beneliclary as altorney-In-18ct o endorse In the name of Grantor any Inz.uicnce
raft of chack, . .

(C) That Granlor will pay, when due. all 1axes and assessments, both goneral end spectal, now or herasiter
assessed sgalnst ssld Property and all Improvamants; eil premiums on Insurgnce of any typa which Grontor nioy be
required 10 carry under the terms of this Deed of Trust: all chargas agatnst the Property viish migin L.om? a Hon
thereon prior lo the ilen of this Decd of Trust: and ofl other sums vhich are requlied 1o ba pold by Geentor unctar the
tnrma of 1hia Deed nf Trual or of sald notea. In dnteuit ol anvsuch navment. the Baneflciary Is oormitlad. but sholl rot
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faccordance with the provisions of Section 26-10.9 of the Code of Virginia of 1950 and

said partzas. of the first part further ecvonant- that thes; ar; seized in fee of the A
property hereby conveyed, that they have the right to convey the same to the Trustee| h
herein for the purposes herein contained, that they have dons no sct to encumber the
title thereto and that they will execute such further essurences of titlo-thopeto
as may bs requisite.

In event of the resignation, or desth, incapacity, disability, removal or ab-
sence from the State of Virginia of the Trustee named herein, ‘the said parties of
the first part do, heraby, grant unto the beneficiary hereunder, its successors or

essigns, the right and _power to appoint a substitute Trusdtee or Trustees herein in

Acts anendatory thereof,

In event no default is made in the payment of said debt, intorest, insurance
premiums, duties, obligations and covenants imposed upon the parties of the firse
part hereunder, including all expenses preparatory to sale, then upon the request of|
the said parties of the first part, a good and sufficient legal rolesase al_-mn be
made and executed to them at their own proper cost and charge.

Witness the following signatures and sealss )

' Alfred B. Crocker  (SEAL)

Blanche J. Croeker (SBAL)
STATE OF VIRGINIA,

County of Isle of Wight, to-wits .
I, A, D. Johnson, a Comnissioner in Chancery for the Circuit Court of the coun&
of Isle of Wight, in the State of Virginis, do, hereby certify that Alfred E. Crocke
ond Blanche J, Crocker, whose names are signed to the foregoing writing, bearing
date the 26th day of April, 1951, have this day acknowlodged the same before me in
my said Cou_nty.
Given under my hend this 26th day of April, 1951.
A, D. Johnson
Commissionsr in Chancery
VIRGINIA: Clork's Office of the Circuit Court of the County of Isle of Wight April
28th., 1951, at 10:30 o'clock s.m. this deed was received and with the certificate

Tests sMClerk

State Tax $60.00
Nannie E. Sizmons : Vokel ot sl

TOs # 236 Gty ol .Sk
Algie J. Murphy, st ux. Toue

annexed, adoitted to record.

« Clek
THIS DEED, made this 30th doy of April, 1951, by and between Nannie E, Bimmens,

(widow, who is scmotimes known as Hannie E. “Johnson" and as Nannie E. "8pivey"), of
the County of Isle of Wight, State of Virginia, party of the firat party and Algie J
Murphy and Deulah M. Murphy, husband end wife, of ssid County snd State, parties of
the second parts
YIZXHESZ2EIH

That, for and in consideration of the sum of Ten (£10,00) Dellars, end other
ivaluable consideration, the receipt whoreof is hereby acknowledged, the said party
of the firat part does grant, bargain, sell and convey te the said ilgie J, kurphy
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and Bouleh K. Murphy as tensnts by the entirety, in Fes Simple, with the right of
survivership as at common lew, with GENERAL WARRANTY, dbut subject to the reservations
hereinafter mentioned, the following Real Property, to-wit:

FIRST: All that certein tract, piece or parcel of land which was conveyed frou1
Josiah W. Jordan.and wife to the said Nannie E. Sizmons under the name of Hannie E.
“"Johnson” by deed dated January 1, 1903, and recorded in the Clerk's Office of the
cireult Court of Isle of Wight County in Deed Book 71, at page 342, which said prop-|
erty consists of two contiguous tracts described in said Deed as follows, to-wit:

‘9411 of a certain piece or parcel of land situated and being in the County of
Isle of Wight in Newport District in the Stata of Virginia, containing three hundred,
snd aixty-s'ix (366) acres more or less, and bounded as followsj on the north bytal-
ance of Marsh Creek, cn the West by the land of W. T. Martin, Krs, Sedie Haynes and
als, on the scuth by the land of B, P, Chapman and the estate of H. R. Parker, de-
censed, known as Plainfield and on the East by the land of William A. Johnsoen.

“2nd A plece or iot of land containing six (6) scres more or less and bounded
as followss on the West, South and Rorth, by the land of ¥illism A. Johnson, snd o
the East by Kings Creek and the mersh of said W, A. Johnsoen, 1t being a Narrow stri
of high or arrable land running parellel with Kings Creek and bordering thereon.
The above mentioned land is & part of the Macklesfield tract, and was conveyed to
the said Josish W, Jordan by H, G. Psrker and als by their Deed dated March 25 ,
1901, and admitted to record in the Clerk's Office of the County Court of Isle of
Wight on the 6th day of May, 1901, in Deed Book 66, page 393.% o

SECONDs All that certain trut,' piece or parcel, of land conveyed to the said
Hannie E. Sizmons under the name of Nannie E. "Johnson" by Desd from Williem A. John®
son and wifs, dated Jasnuary 19, 1905, and recorded in ssid Clerk's Office in Deed
pjsook 71, at page 346, and by Deed from J. W. Jordan et sl dated December, 1913, and
recorded in said Clerk's Office in Deed Book 8), page 312, which said property con-
sists of two contigucus tracts desoribed in said Deeds as follows, to-wits

"All of a certsin piece or parcel of land situsted and being in the County of
Isle of Wight, in Hewport District, State of Virginia, containing one hundred and
titty (150) scres, more or 1ess, snd described as follows (viz:) commsnoing at the
mouth of shipyard landing erook, following the meanderings of ssid creek or cove to
L causewsy or road, across marsh, thence in a south east direction across seid marsh
to s gut or cove, thence aleng said gut or cove to King's Creek, thonce down King's
Creek to a stob on bsnk of said creek at the S. W, Edge of a plece of high or arradle
land, thence following along the edge of said high lend, sround to old landing at
ouse on sald creek thence down said Xings Creek to Balance of Uarsh Creek, thence
p said Balance of March Creek to point of beginning.

“2nd s plece or lot of land, containing two (2} acres, more or less, and des-
crided as follows cozmencing st the Marsh gate running thsnce in a Scutherly direc-

tion to a maple tree in swamp thonce down said swamp to edge of marsh, t.hcnec in a
ortherly direction slong edge of marsh to the csusewsy or road mentioned sbove,
thence along su.d rosd or causewdy in s westerly direction to a point of beginning.”
All of the tracts of Resl Property which are described hereinabove and convey-
d by this Desd compose what is imown 83 the“Macclesfield Farm" which was conveyed

rom Watson P, Jordan and wife to George W. Parker by Dsed dated Pebrusry 26, 1859,
nd recorded in said Clerk's Office in Deed Book 40, at page 128, and shich by his
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will nnﬁ by s-ube.quontln:ada bboeano.tho property of the Qaid Kannie '8.- 8immons, sai
property baing located on State Highway Ro. 665 lesading from Carrollton to Rescus,
in Newport Hagisterisl District, Isle of Wight County, Virginia, and contains a
total of Pive Hundred Ninety and Pifty-five Hundredths (590.55) acres, more or less,
sccording to a plat of survey made by John E. Buck, Surveyof, on February 18th,
snd Yay 23-25, 1928, bearing the legend "Spivey Fars Known as ‘Kackelfield,'" snd reb
corded in said Clerk's Office in Plat Book Ho, 1, at page 63,

The said Hannie B, Sicmons doth hereby reserve unto herself tor. and during her
1life, for her exclusive use and enjoyment, that part of the dwelling house in whieh
she now resides that is located on the right side of the hall as ono enters the.
front door, that is to say, two fooms and 8 kitchen cn the first floor and two rooms|
on the second floor, The said Nannie E. 8immons doth also reserve unto hersalf for
and during her life, for her use jointly with the parties of the seccnd part, the
halls, the bathroom the basement and the porches, as well as the yard surrcunding
the houss, and the lane leading to the public road.

The said party of the first part covensnts that she is seized in Fee and has
the right to convey the said Real Property hersby conveyedj that the ssno is free
and clear of all oncumbrances with the exception of the reservations hereinbefore
mentionady that the said parties of the second part shall have quiet and ﬁéaeom
possession of said lend, subject to said reservationsj and, that, she, the said
party of the first part, will execute such other and further essurances of_ the said
land hereby conveyed as may be requisite. A
WITRESS the following signature and seals

Rannie B, Simmons  (SBAL)
State of Virginia,
County of Iasle of Wight, to-wit: .
I, Mary V. Batten, a Hotary Public in and for the County of Isle of Wight in
the Stats of Virginia, whose commission as such expires the 26th day of Janusry,

in ny County aforesaid.
. Given under my hand this 30th day of April, 1951,
Nary V. Bagten
Hotary Public
VIRGINIA: Clerk's Office of the Circuit Court of the County of Isle of Wight April
30, 1951, at 3115 o'clock p.m. this deed was received and with the certificate

snnexed, admittsd to record.
Teste: ,Clerk,
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State Tax $56.25 Vesifed . :
Algie J. Murphy, et ux. : %éﬁg:
TO: § 237 r iy of nSL

George F. Whitley, Jr., Trustee T w e

THIS DEED OF TRUST, made this 30th day of April, 1951, between Algie J. Murphy
and Beulah M, Murphy, husbtand ahd wife, of the County of Isl.o of Wight, B?ato of Vir
ginia, parties of the first psrt; and George F. Whitley, Jr., Trustee, of the said
County and State, party of the second parts '

Py~

$44.00 requisite amount of revenus
stamps affixed and cancelled,
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195%, do coertify that Hennie E, Simmons, whose nome is signed to the foregoing writ-
‘ ing, bearing date the 30th day of April, 1951, has acknowledged tha saze before me '

-
3
3

i E

T e i WP o FRa g R e

.
.0
4

Lo

e e et S

o et YR Tr)




T v e BRE IR Atukes “R ST

< LTI T hT] K gt At &

84 |

r -
D s s r s o mame wm e e o oy . —— phreinbiiiae-biihaiipeihrmhdine NPT SRR S S L N =
WITKESSETHs that the ssid parties of the first part, eech in his or her om !
right and as the spouse of the other, do grant unto the said party of the second 3

part, with Oeneral Warranty, the following Real Estate, to-wits
FIRST: All that certain tract, piece or parcel of land -‘hieh was conveyed n-ogl
Josish W, Jordan and .-120 to the said Kannie B. Sizmons under the name of Nannie E.
“Johnson".'ty Deed dated January 1, 1503, and recorded in the Clerk's Office of the
Circuit Court of Isle of Wight County in Desd Book 71, at page 342, which ssid prop-
erty consists of two econtiguous tracts describsd in said Deed as follows, to-wit:

"A11 of & certain plece or parcel of lend situated snd being in the County of
Isle of 'lught in Newport District in the State of Virginis, contsining three hundred
fland sixty-six (366) acres more or less, and bounded as followsj on the north by bal-
anco of Uarsh Creek, en the West by the land of W. T. Mertin, Hrs. Sasdie Haynes and
[als. on the south by the land of B. P. Chapmsn snd the estate of A, R, Parker, de-

eouod, known as Plainfield and on the East by the land of Willias A. Johnsen.

"2nd A piece or lot of land containing six (6) acres more or less and bounded
jes follows: on the West, South and North, by the 1land of William A, Johnson, and on
tho.zast by Kings Creek and the marsh of said W. A. Johnson, 4t being a narrow strip]
ot high or arrable land running parallel with Kings Creek and bordering thereon.
‘;‘- he sbove mentioned land 1s a part of the Kacklesfield tract, snd wss cohveyed to the
isaid Josieh ¥, Jordan by H. G. Parker and als by their Deed dated larch 25, 1901, an
admitted to record in the Clerk's Office of the County Court of Isle of Wight on tho‘
j6th day of Uay, 1901, in Deed Bock 66, page 393."

SBCONDs All that certain tract, pilece or parcel, of land conveyed to tho said

zz’ﬂm tare -ud,
"'. e e e Y

1and recorded in seid Clerk's Offiée in Deed ook 83, page 312, which said .proyorey
dQJconsists of two centigucus tracts described in said Deeds as follows, to-wits

“All of a certain piece or parcel of land situated and being in the County of
sle of Wight, in Hewport District, State of Virginis, contsining one hundred end

fifty (150) scres, moro or ;ou, and described as follows (vizs) commencing at the

1 hesedy refczse the fen of this deed
74
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:g.!-a:g - .“} of shipyard landing ercel't, following the meanderings of u'id creek or cove to

-;;g £ S Je causeway or road, across marsh, thence in a south east direction across said marsh

' .E ; 1 J{to a gut or cove, thence along said gut or cove to King's Croek, thence down King's

-:'é‘ g K {Cresk to a stob on bank of said Cresk at the S, W. Edge of a pieco of high or arrabl @
ssi land, thence following along the edge of said high land, arcund to old landing at

,g J; ; SNhouse on said creek thence down said Kings Creek to Balence of karch Cresk, thence

:‘g :5 up said Balance of Marsh Creek to point of beginning.

""2nd@ @ plece or 1ot of lsnd, containing two (¢)) acres, more or less, and de-
iseribed as follows commencing at the Marsh gate running thence in a Southerly dirsc-

tion to a maple tree in swamp thence down said swanp to edge of marsh, thence in s
jportherly direction along edge of marsh to the causeway or road mentioned above,
ithence along said road or causeway in a westerly direction to point of beginning.”

All of the tracts of Real Property which are described hereinabove and conveyed
Y by this Deed of Trust compose what 15 knowm as the "liacclesfield” Ferm which is loc-
ted on State Highway No., €65 lsading from Carrollton to Rescue, in Hewport Magister
al District, Isle of Wight County, Virginis, snd contains & total of Five Hundred 4




et
HARNN

W“:*f*’mm!vw“m
[ S R

Hinety and Fifty-five Rundredths (590.55) acres, more or less, acocording to s plat
of survey made by John B, Bueck, S8urveyor, on Pebruory m&n, and May 23-25, 1928, besp-
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ing the legend “Spivey Faram Known as 'Mackelfield,'" and recorded in said Clerk's
Office in Plat Book Ho. 1, at page 63. This being the same Resl Property conveyed
: from Hannie B. Sismons to the ssid parties olf the first part by Deed of even date
’ herewith, to be recorded simultansously with this Desd of Trusty this Deed of Trust K
: boing given to secure the balance of the purchase price for said Real Property, )
IN TRUST to secure to Nannie B, Simmons, the payment of the sunm of Thirty-seven
Thousand, Five Hundred ($37,500,00)Dollars, evidenced by ono (1) Bond of sven date
herewith, payable to the said Nannie E. Simmons, her heirs or assigns, fifteen (15)
years ‘sfter date, that is to say en April 30, 1966, with interast on the unpaid bald
snco of the principal at the rate of four (4) per centum per snnum, payable on the '
30th day of April of each yaar beginning on April 30, 1952; provided, that the obe
1igors may anticipate the payment of said .principal smount in yhola or in part .on LR

y.4 o
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any interest payment date with a proper abatement of interest, said Boend deing sign-
ed by the sajd Algle J. Murphy snd Beulah H. Murphy and containing s waiver of the
Homestead Exemption,v and being signed by the Trustes for the purpose of identifica-
tion.

In the event that defsult shall be made in the payment of the sforesaid debt,
or any installments of the principal or interest thereof; then the Trustee, on being]
required to so do by the legal holder of the said Bond, shall sell the propsrty herep '
by conveyed. And it is covenanted that in case of sale the same shall be mdde after
first advertising the time, terms and place thereof for ﬁ.'ftnn (15) days by hand- |
bills posted in three (3) or more public plsces in the seid County ol Isle of Wight,
ond upon the following torms, to-wit: for cashj and out of the prceon_ds of sale
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pay first the cost of sale, including a ccanmission of five per centum (5%) of gross
amount to the Trustes, and psy the fees for drawing snd recording this Deod of Trust .
4f then unpaid, and then pay off said debt, with all seerued interest and legal
charges, and pay the balance, if any,'as the law directs. .

It is also covenantad that this Deed of Trust shall secure any Bond, or Bonds, .

given in renswal, or extension, or curtail of ths aforementicned debdt. '

The said pm:tins of ;:hc first part covenant to pay sll taxes, assessments, dues

and charges, upon the said property hereby conveyed so long as they, or their heirs

or assigns, shall hold the seme; and further covenant and agree to keep the build- |

;, i ings on the proﬁerty hereby conveyed insured for the full amount of Fifteen Thousand
f (815,000,00) Dollars, for the further protection of the legal holder of the said

ond, and in ths event of their failure to do so, then the Trustee, or the benefici-

i ary under this Deed of Trust, may effect or renew such insurance from time to tine,
1 . 30 long 0s the ssid debt, or any part thereof, remains unpaidj and the insurence
6 premiums shall constitute a psrt of tho lien created by this Deed of Trust, to be

p peid out of the proceeds of the property, if ‘eold, or to be recoverable by all the

amediss in law or equity, by which the debt aforessid may be recoverable,

In the ovent of the resignation, or desth, incapacity, disability, removal or
bsence from the State, of the Trustes horein, the said parties of the firdt part do
.' hereby grant unto the bensficisry hersunder, her heirs or assigns, the right end ' '
oxer to appoint a substitute trustes in aecord;neo with the provisions of Chapter
16 of the 193k Aets of the General Assembly of Virginia, page 162 of sald Acts,
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If no darault shan be aado “in the payuont “of the abovo-uontiomd dobt. or in
any installuent of the principal or 1georoat, or insurance premiums, then, upon the
request of the parties of the first part, a good end sufficient legal relesse shall
be executed to them at their own proper costs and charges. ' ’
. WITNESS the follewing signatures and sealst .
' Algie J. Murphy (sEat)
Beuleh M, Murphy (BBAL)

State of Virginia,
County of Isle of Wight, to-wit:

I, kary V. Batton. s Notary Public in and for the said County of Isle of Wight,
whose cozmission as such expires the 26th dey of January, 195, do certify that
Algle J, Uurphy and Beulsh M. lMurphy, whose names are signsd to the foregoing writ-
ing, boaring date the 30th day of April, 1951, have acknowledged the saze before
me in oy County aforasaid.

Given under my hand this 30th day of April, 1951,
Mary V. Batten
) Notary Publie
VIRGINIAS clerk's. 0ffice of the Circuit Court of the County of Isle of Wight April
3oth,, 1951, at 33115 o'clock p.m. this deed was received sand with the certificate

Teste M.cam
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annexed, admitted to record,
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Ce D. Jordan, et sls. M'{;_
T01. ¢ 238 ‘ 1-1.-_@.01&&4——‘—-:
ha. A. Jordan

‘ THIS DEED, Made this 5th dey of Jamuery, 1951, by snd between U, D. Jordan and
Uarie 8, Jordan, his wifas W, A. Jordsn snd Dorothy 0. Jordan, his wife; Bllen C.
Glasscock and A, L. Glasscock, her husbandy Plerence M. Jordsn, unmarried; Lillian
J, Britton and R, O. Britton, her husbandy Bdna W, Cornett end G, P, Cornott, her
husbandy €. P, Jordan and Anne W. Jordan, his wifej Virginia J, Bailey snd C, F.
Bailey, her husband; and Annie A. Jordan, widow, parties of the first part, and R, A.
Jordan, of Isle of Wight County, Virginia, party of the second part:

WITNESSETHs That in consideration of the sum of TBR ($10,00) DOLLARS and other,
valuable considerations, the receipt whereof is hereby acknowledged, the said par-
ties of the first part do grant, sell and convey unto the said party of the secend
part, with OENERAL WARRANTY, the following property, to-wit:

All that certain tract, piece or parcel of land located in Newport lagisterial
Fbietriet, Islg of Wight County, Virginia, on Secondery Highway No. 620, and beginn-
ing st a point on ssid roed and opposite Osk st Roadj thsnce, Horth 31° B 625 feet
to 8 Pine Stumpjy thence Horth 12° 30' W 731 feet along wire fence to s Pineg thence,

Horth 60° 30' B 394 feet to a Gunj thonce North'15° 30! W 216 feet to s ‘stob thence)
Horth 80° 30' W 1334 feet along & line of marked trees to' a stodbj thence, South 7°
W 109 feet to a !ﬁckory; thence South 8° W 274 feet to en Oakj thence Bouth 8° 30¢
11062 feet along 8 line of marked trees to a point on said road opposite Oak at Toads
thence South 76° 30' B 100 feet to & point; thence South B1° B 400 feet to & point
thence South 84° 30! B 350 feet to & pointy thence South 72° 30 £ 100 feet to a

- !
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MICHAEL P. JONES
ATTORNEY AT Law
NEWPORT NEWS, VRGINIA

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ISLE OF WIGHT

ROBERT L. MAGETTE, Trustee,
and
REA PARKER, JR.,
Plaintiffs,
v. CHANCERY NO. 95-145
C. LEONARD WILLIS, Trustee of e
C. LEONARD WILLIS, INC. PENSION PLAN, AP s C: \ne 5
w2 coutt W\
and \\\\;‘ o \N\G
V50 G'ige ¢ //‘w
HAMPTON PROMOTIONS, INC., o,“’ﬂ : C\e« ol
a Virginia Corporation, 5 R
Defendants. A .

ANSWER AND GROUNDS OF DEFENSE
COMES NOW the defendants, C. Leonard Willis, Trustee of the C. Leonard Willis, Inc.

Pension Plan, hereinafter referred to as “Willis”, and Hampton Promotions, Inc., a Virginia
corporation, heremafter referred to as “Hampton Promotions”, by and through its counsel, and for
answer to the bill of complaint filed against it answers and says:

1. After reasonable investigation, the defendants are without sufficient information to
form a belief as to the truth or falsity of the averments contained in paragraph 1 of the bill of complaint
filed in this action, the allegations are therefore denied with strict proof thereof demanded at the time
of trial.

2. Defendants admit the allegations contained in paragraph 2 of the bill of complaint filed

in this action.

-1-
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3. After reasonable investigation, the defendants are without sufficient information to

form a belief as to the truth or falsity of the averments contained in paragraph 3 of the bill of complaint
filed in this action, the allegations are therefore denied with strict proof thereof demanded at the time
of trial.

4, After reasonable investigation, the defendants are without sufficient information to
form a belief as to the truth or falsity of the averments contained in paragraph 4 of the bill of complaint
filed in this action, the allegations are therefore denied with strict proof thereof demanded at the time
of trial.

5. After reasonable investigatior;, the defendants are without sufficient information to
form a belief as to the truth or falsity of the averments contained in paragraph 5 of the bill of complaint
filed in this action, the allegations are therefore denied with strict proof thereof demanded at the time
of trial.

6. Willis and Hampton Promotions specifically deny that use of said path has been hostile,
exclusive, lasting, continuous, visible, adverse, and under actual claim of rights by any resident of the
Parker parcel for a period of at least twenty (20) years. With regards to the remaining allegations of
paragraph 6, the defendants are without sufficient information to form a belief as to the truth or falsity
of the averments contained therein, the allegations are therefore denied with strict proof thereof
demanded at the time of trial.

7. After reasonable investigation, the defendants are W.ﬁhOI'lt sufficient information to
form a belief as to the truth or falsity of the averments contained in paragraph 7 of the bill of complaint
filed in this action, the allegations are therefore denied with strict proof thereof demanded at the time

MICHAEL P. JONES

ATTORNEY AT LAW of trial.

NewrorT News, VRGINIA

<7

33




MICHAEL P. JONES
ATTORNEY AT Law
NewPoRT NEws, VRGINIA

AND NOW, having fully answered the bill of complaint, the defendants, C. Leonard Willis,
Trustee, and Hampton Promotions, Inc., by and through its counsel, for its grounds of defense states
as follows:

8. Defendants assert that plaintiffs’ use of the path was not continuous in nature and
without interruption for a period in excess of twenty (20) years. Defendants further assert that
plaintiffs’ use of said path was sporadic and of an indefinite nature, not long enough so as to provide
the defendants reasonable notice that a right adverse to its interest was being exercised.

0. Without waiving its allegations contained in paragraph 8, the defendants specifically
assert that it has not acquiesced to any improvement of said path by plaintiff for a period in excess of
twenty (20) years.

10.  Without waiving its allegations contained in paragraphs 8 and 9, defendants asserts
that the Parker parcel has not been used for residential purposes continuously and without interruption
for a period in excess of twenty (20) years.

11.  Defendants will rely on such other and further defenses as may be revealed upon
discovery procedures, or upox'l further investigation or as may be disclosed by the evidence during the
trial of this case.

WHEREFORE, the defendants, C. Leonard Willis, Trustee, and Hampton Promotions, Inc.,
pray that this Honorable Court for judgment in its favor and its costs expended in this action.

C. LEONARD WILLIS, TRUSTEE
HAMPTON PROMOTIONS, INC.




MICHAEL P. JONES
ATTORNEY AT Law
NewPORT NEWS, VRGINIA

Michael P. Jones, Esquire

753 Thimble Shoals Boulevard
Suite 2A
Newport News, Virginia 23606
(804) 873-2333

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Answer and Grounds of Defense was mailed
to counsel for the plaintiff, William C. Cowardin, Jr., Esquire, at OVERMAN, COWARDIN AND
MARTIN, P.L.C., 739 Thimble Shoals Boulevard, Suite 507, Newport News, Virginia 23606, by first
class mail, postage prepaid, this jﬁ- day of November, 1995.

“MichaetP. Jones \
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY oEH_H A TI R U

ISLE OF WIGHT _ RICHMOND, YIRGINIA

ROBERT L. MAGETTE, TRUSTEE
AND
REA PARKER, JUNIOR

CHANCERY NO.

)
)
)
)
A )
) 95-000145
)
)
)
)
)

C. LEONARD WILLIS, TRUSTEE OF

C. LEONARD WILLIS, INC., PENSION PLAN

AND

HAMPTON PROMOTIONS, INC., A VIRGINIA CORP.

Stenographic report of all the testimony,
together with all the motions, objections and exceptions on
the part of the respective parties, the action of the Court
in respect thereto, and all other incidents during the trial
in the above-styled cause, heard in the Circuit Court for the
County of Isle of Wight, at Isle of Wight, Virginia, on April
22, 1996, before the Honorable Wesbrook J. Parker, Judge of
said Court.

PRESENT:

Mr. William C. Cowardin, Junior,
Attorney for the Plaintiffs

Mr. Richard E. Railey, Junior,
Attorney for the Plaintiffs

Mr. Michael P. Jones,
Attorney for the Defendants

- - -000 - - -

CHERYL A. LEASURE
SCHNEIDER AND ASSOCIATES

107 TELFORD DRIVE
NEWPORT NEWS, VIRGINIA 23602
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. -,
: «

i L ei 14
since the last time that there was any residential structure.
My clients had no way of knowing they used it other than
potentially agricultural use. And we’d ask that the Court,
after hearing all the evidence, find in my clients’ favor.

THE COURT: All right. Who is the
first witness?

MR. RAILEY: Dennis Spady.

DENNIS SPADY,
called as a witness by the Plaintiff, having been first duly

sworn, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. RAILEY:

Q Would you state your name please,
sir?
Dennis Spady.
And where do you reside, Mr. Spady?
Smithfield, Virginia.
What’s your occupation?

Farmer.

o P O P O P

How long have you been farming?

34




Testimony of Dennis Spady / Direct

15
1 A Since '76.
2 Q So 20 years this year?
3 A Yes.
4 Q Are you familiar with the
5 Mackelsfield farm owned by Dr. Rea Parker?
6 A Yes.
7 Q Do you farm that farm?
8 A I used to. I still have it on my
9 books. I’'m not farming it this year.
10 Q How long --
11 A As of yet,rthat is. I might still
12 farm it. 1It’s under discussion.
13 Q | How long have you farmed that farm?
14 A Since '69.
15 Q And what have you farmed on the
16 farm?
17 A Corn, wheat, peanuts, soy beans.
18 Q How do you gain access to that farm?
19 A I have two -- I have two options of
20 getting to this farm. I have gotten -- from 665, which is
21 called Parker Farm Lane, and I go down Yellow Rock Lane, which
22 is adjacent to Parker Farm Lane, and come through the back
23 side.
24 Q Now, the Parker Farm Lane that you
25 referred to, was that your exclusive access from ‘69 to, say,

35 .
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Testimony of Dennis Spady / Direct

16
19907

A Well, actually we used it more than
those years because it was a quicker entrance than that, but
the three farms, the Parker farmer, the Vellins farm, and then
another Vellins farm all joined each other in the back so you
can actually use one farm to get to the next one, to get to
fhe next one, so I still had an option. But like I said, I
mainly used the Parker Farm Road through maybe ’'89, or some
part of the ’'80s we stopped using it.

Q And you mentioned two other farms
that you could access the Parker farm by. Who owns those
farms?

A Presently Kuesal owns one of them,
Mr. Kuesal.

Q That would be Dan Kuesal, the
gentleman from Maryland?

A Correct. He had sold it off in
different lots. And the Vellins estate still owns the other
Vellins farm.

Do you farm both of those farms?

Yes.
Q How long have you farmed those
farms?
A Probably about the same time as the

Parker farm. I think we farmed the Parker farm first and then
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Testimony of Dennis Spady / Direct

17
picked up the Vellins farms.

Q Say prior to 1990, is it -- why
didn’t you just go across the Vellins farm as opposed to going
down Parker Lane?

A Well, like I was -- well, you know,
I might come in on the Vellins farm and the Vellins farm will
end up on the Parker farm and go out on Parker Farm Road.

Q Have you used Parker Lane since
1990, 19912

A Not really. Last year I did because
the roads have been refixed. But before that, I couldn’t --
the road was so rough we didn’t want to take our equipment
down it, so we had an option and we used the Vellins lane.

Q So you didn’t use that lane and --
for 1994 and 1993 and 1992?

A No.

o] But that has been -- it would be
three years you didn’t use it. Perhaps ’‘91. I know you can’t
remember precisely.

A If it was used, you’d have to have a

four-wheel drive.

Q Did you use it any with a four-wheel
drive?

A Yeah, I probably did.

Q Do you have hunting rights back

37
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Testimony of Dennis Spady / Direct

there?

A

Q
peanuts and soy beans and
carry a grain combine?

A
Q
A
Q
combine need?

A
Q

combine do you have?

A

18

We did.
All right. When you say you farmed

corn, did you use that lane to, say,

No, not during those years.
But I mean in prior years.
Oh, yes.

And how much road does a grain

Fifteen to 20 feet.

What about -- what type of peanut

Well, I have a four-row, which

probably takes 15 to 20 feet.

Q
though?

A

A
down.)

Q

tractors down there?
A
Q

You have an eight-row peanut combine
Four-row.

Just four-row?

(The witness nodded his head up and

All right. And you would drive

Yes, sir.

And do you drive also disc harrows,

38
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Testimony of Dennis Spady / Direct / Cross

19
and breaking plows and all types of equipment?
A Yes. |
Q What would be the widest you would
need a path?
A Well, the widest piece of equipment
I have is probably around 20 feet.
Q What’s that?
A The planter is 24 feet, but when
they fold it up, it’s around ten feet.
Q | Is there any planters that you plant

peanuts with or cotton or something like that and they can put
down two to three different chemicals in the seed all at the
same time?
A Yes.
MR. RAILEY: All right. That’s all
I have of this witness.
THE COURT: All right. Answer

Mr. Jones, please.
CROSS-EXAMINATION

BY MR. JONES:
Q Okay. You said you’ve got some
equipment that’s 20 feet wide. How long have you owned that

equipment?
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Testimony of Dennis Spady / Cross

20
A Well, we’ve been planting with
eight-row planters for probably 20 years.
Q Are you for sure about that answer?
A Yeah, I'm very sure about that
answer.
Q Okay. And you stated that you

accessed the Parker parcel and Mackelsfield through other
farms?

A Right.

Q How often would you use the other

farms to gain access?

A What time period are you speaking
of?

Q From say 1990 up until the end of
'94?

A I used the Vellins Road.

Q Exclusively?

A Yes. It’s just so much smoother.

Q And you stopped using what you'’ve

-identified as the Parker path because you couldn’t get youf

equipment down it; is that right?

A Well, you might be able to get it
down there, but you know, why go the rough road when you can
take a smooth road.

Q When you say a rough road, what does

40




®@ N e W N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Testimony of Dennis Spady / Cross

21
the road look like?
A It was terrible. I mean, we
didn‘t -- so many other people had been trespassing through

there, they just tore the road up. I think you’d be taking a
real risk to take ‘a two-wheel drive down there. I don’t think
you could make it.

Q Don’t think you could drive a car?

A Through that time period, no. I
mean, yeah, I guess you could. Some people got down there
some kind of way. They don’t all got four-wheel drives.

Q But you don’t know what they were
driving to get down there?

A ' No. I wouldn’t drive my car down
there.

Q Okay. And when you leave Route 665
through what you call the Parker Lane, whose property were you
on at that point; do you know?

A I know now, but I didn’t know until

a few years ago.

Q Did you believe you were
trespassing?

A It never really crossed my mind.
The road, you know, I've always -- we’ve always used it.

Q And was there any markings on the

ground that established the lane in 1992 or whenever you

al




© 0 N o 0 e W Ny -

NOONONNONN H e e
O & W N B O W ® N O ! e W N M= O

Testimony of Dennis Spady / Cross

22

stopped using it? What did it look like? Was it a gravel

lane or what was it?
A

Q
A

Q

You mean in 19922
Right.
Just a dirt, muddy road.

Muddy road. Was it a clear road or

was there tire tracks or --

A

It was -- it’s always been tire

tracks. Somebody is always getting back there some way.

Q
A

Q

around it?

correct?
A
Q

the right-of-way that you
A

Q
A

So there was tire tracks?
Yeah.

Was there any vegetation grown up

Yeah, I think so.

And there is a utility line; is that

Correct.

How close to the utility lines would
speak of, how close --

Well, they kind of meet each other.
They adjoined each other?

I would say so. The road was

against the woods, and then the utility line was probably 15

feet off -- 15, 20 feet up the road and the utility people

kept that path cut.
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Q In this alleged right-of-way, does
it pass between some trees or something? '

A Yeah, all the way down.

Would wide would you say that

clearing is?

A From the road?

Q From tree line to tree line.

A Tree line to tree line it’s probably
50 feet.

Q And how much of that 50 feet would
the tire tracks take up?

A I would say 15, 20 feet.

0 When you say 15 to 20 feet, how far

apart were the tire tracks? 1Is that 15 to 20 feet between the

tire tracks?

A ' Well, tire tracks are the width of a
tire -- of a car.
Q Well, from the left tire to the

right tire, is that what you’re measuring, 15 to 20?
A No, no. I guess you’re trying to

ask me to measure the road.

Q Yeah.

A I guess the road is around 15 to 20
feet wide.

Q And did you ever drive -- did you
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always go down where the tire tracks were, or did you one time
go on the left side of the telephone poles; the next time you
go to the right side?

A No, we usually went down the path.

MR. JONES: Okay. I have no further
questions.

THE CdURT: Anything further of
Mr. Spady?

MR. RAILEY: I have nothing further
and I'd ask that he be excused. He’s in the process of
planting peanuts and cotton.

THE COURT: Any objection?

MR. JONES: No objection.

THE COURT: Thank you, Mr. Spady.
You are free to go. Who'’s next?

MR. COWARDIN: I would like to call
R. L. Magette.

THE COURT: All right. Mr. Magette,

come on up here and have a seat.

ROBERT L. MAGETTE,
called as a witness by the Plaintiffs, having been first duly

sworn, was examined and testified as follows:
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BY MR. COWARDIN:

Court, please?

Mackelsfield farm?

in general?

called me to come down.

water system.

Q

o ¥ O PP ©O PP 0O W

A

Q

A

Q
A

25

DIRECT EXAMINATION

Would you state your name for the

Robert L. Magette.

And where do you live, Mr. Magette?
In Smithfield.

How long have you lived here?
Forty-six years.

And are you related to Rea Parker?
He’s a cousin.

And are you familiar with the

Yes.

How long have you known the property

From the early 50s.
And how were you familiar with it?
L. T. Murphy, when he owned it, he

He asked me to come down about his

He wanted a deep well.

Q
A

You’re in the water business, right?
Right.

MR. JONES: Mr. Magette, could you
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speak up so that I can hear you?
THE WITNESS: 1I‘ll try and do that.
MR. JONES: Thank you.
BY MR. COWARDIN:
Q At that time when you went on the
farm, how did you gain access to the farm?
A Through the long way that goes from
665 into the land.
Q Could you point out to the Court, is
the lane pictured on this picture?
(Document tendered to the witness.)
BY MR. COWARDIN:
Q Is this the lane right here?
(Indicating.)
A That’s a lane there.
THE COURT: For the record, he’s
showing the aerial photograph that was agreed would be --
THE WITNESS: I went straight from
there. (Indicating.)
BY MR. COWARDIN:
Q And this is -- if this is Route 665
and 668, this is the lane?
A Yeah.
Q And approximately what year was

that, Mr. Magette, if you recall?
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A It was in the early 50s, ‘53, ’'54,
somewhere in there.

Q To your knowledge was there any
other way into that farm at that time? .

A Not to my knowledge.

Q And when you traveled this road, did
you do it in a car or a truck or?

A In my automobile.

Q In your automobile.

Q And was the lane passable at that
time?

A Oh, yeah.

Q Were there signs that the lane was
used by others at that time?

A I didn’t pay that much attention,

but I assume it was used regularly.

Q And was there a house on the
property?
A Yes.
Q And Mr. Murphy lived there?
- A Yes.
Q Did Mr. Murphy farm the property?
A I assume he did.

Q Were you familiar when Dr. Parker

bought the property?
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A Uh-huh.

Q Did you have occasion to go on it
after he bought it?

A On certain occasions.

Q And at that time was there a lane
there to access the farm?

A The same one.

Q Did you use it then?

A Oh, yes.

Q And how many times have you been on
the property since 19 -- since your first visit in the early
508, if you could tell us?

A A dozen, a dozen and a half times.

Q And each time you’ve been able to
pass down the lane and reach the property?

A . Yes.

Q Did you ever ask anybody’s
permission to go down the lane?

A No.

Q Do you ever know a time the lane was
not there?

A Not to my knowledge.

Q Did you become -- were you aware of

plans to develop this property that .came about in the late

'808?
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1 A Yes.
2 Q And Mr. Kuesal was going to do that?
3 A Yes.
4 Q And at that time were you aware that

(8]

Mr. Willis had bought the land which stood between the farm

6 and Route 6657

7 A He had not bought it at that time.
Q He had not bought it at that time?

9 A No.

10 Q But he did buy it later on?

11 A I understand that.

12 Q And that project by Mr. Ruesal, do

13 you know what happened'to it?

14 A Only through hearsay. You know, I
15 understood that he was going to develop some 14 or 17 hundred
16 houses, and then the County approved it. And then I heard

17 later that they down-graded -- down-zoned it and had taken

18 that away, you know. And then they were looking for

19 alternative ways to --

20 Q And what sort of health is your

21 cousin in now? |

22 A He’s not in very good health. He is
23 having quite a few physical problems.

24 Q Is that the reason that you became
25 trustee of a land trust on this property so that you can --
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Q Mr. Magette, you stated that you’ve

been to the property half a dozen times or a dozen times?

A Or more.

Q Okay. And why did you go to the
property?

A On several occasiéns I went with him
down there.

Q Were you hunting or just --

A I'm not a hunter..

Q Just riding around?

A He wanted me to look at something on
different occasions down there.
Q Okay. And you said you were unaware

of any other access to the property; is that right?

A I've never heard of any.
Q Are you aware of any now?
A Other than what I’ve heard about the

farmers going from farm to farm.
Q Would it surprise you that
Dr. Parker has purchased an access via Yellow Rock Road?
A I’'ve heard that too.
Q Okay. And Mr. Jones’ and
Mr. Willis'’ property isn’t the only property that adjoins
Mackelsfield, is it? 1It’s got property on the other side of

Mackelsfield. Mackelsfield is not a peninsula where it’s only
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way one in and one way out.

MR. RAILEY: If Your Honor please,
I'm not trying to hold this back from the Court, and certainly
as to what Mr. Magette has testified, we will stipulate to,
but it’s actually -- this is a prescriptive easement case.
It’s irrelevant and immaterial as to whether there’s another
access. The question is whether we have this access. The
pleadings don’t ask for easement implication or assessment.

MR. JONES: Your Honor, I‘'m not
asking the Court to find either of those. I’'m just trying to
show that this isn’t the sole means of when -- if there was a
house back there, there was other accesses that they could be
using. They didn’t have to use this one.

THE COURT: Well, that’s
Mr. Railey’s objection, that that wouldn’t make any
difference.

MR. JONES: But I'm just saying,
Judge, that for a prescriptive easement they’ve got to have
used this land. The fact that there may have been a house
back'thére and that Mr. Murphy may have lived back there
doesn’t mean he was using this land.

THE COURT: Well, that’s not
evidence that he may have done it. Somebody’s got to tell me
he did it.

MR. JONES: I was just asking if
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there was the opportunity for him to have done that.

MR. RAILEY: But he’s talking about
something that’s just come about.

THE COURT: It doesn’t -- let’s move
on.

MR. RAILEY: I mean, it’s not that
I'm trying to hold it back. I’'m just trying to move this
thing along.

THE COURT: Yeah. I agree. 1It’s
not an issue. The matter is whether or not y’all can prove
they’ve got a right by prescription.

BY MR. JONES:

Q Are you aware that there’s utility
lines that run next to the --

A Yes.

o - What side of the road are the
utility lines on?

A On the right side, if I remember
correct.

Q And how far from the roadway are the
utility lines?

A I don’t know. I really don’‘t know
how far they are.

Q And prior to the filing of this

lawsuit, how wide is the lane?
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A I don’t have any idea. It mostly --

what I saw there is where the vehicles went in and tracks, you

know.
The side tracks?
A They -- the tires, wheels, wheel
tracks.
Q When is the last time you went down

to Dr. Parker’s farm prior-to the filing of this action?
A I really don’‘t know.
Q Is it true that the house that was

back there burnt back in 19607

A I don‘t know when. It burned, yes.
Q Was it more than 35 years ago?
A I don’'t have the slightest idea when

it burned. There was a barn that burned, too.

Q Is anybody living back there now?
A Not to my knowledge.
Q Okay. Was anybody living in the

house when it burned?
A I really don’t know.
Q Okay. I’'m going to show you a
photograph. Can you identify that photograph?
(Document tendered to the witness.)
THE WITNESS: Not really.

BY MR. JONES:
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You don’t know what that is?

A It looks like a telephone or light
lines going in, and it looks -- I see where the path goes
through here. (Indicating.)

Q Is that the path that leads to
Mackelsfield?

A It looks similar, but I don’t....

MR. JONES: 1I'd ask the Court to
mark this at this point.
THE COURT: Do you want to --
MR. RAILEY: 1It’s not in evidence
yet.
MR. JONES: Right. 1It’'s for
identification.
(Defendant’s Exhibit Number 1 was
marked for identification.)
BY MR. JONES:
Q How often would you view the

property?

A The same time that I told you that I

went down there.

Q How often would you go -- so you‘ve
only viewed the property a dozen times or so?

A That’s correct.

Q ~ Okay. Do you have any personal
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knowledge of Mr. Murphy ever using the land?

A

for several years.

Q
A

way in and out.

Q
A

it was used a lot.

A

Q

A

Q
land?

A
and out.

Q

A

He was using it reqularly when --

How do you know that?

That was, to my knowledge, the only

Did you see him --

it was well worn and you could see

Did you see him?

Huh?

Did you ever see him use the land?
He was always at home.

So you never saw Mr. Murphy use the

I assume that was the only way in

Okay. So your answer would be no?

No, I didn‘t see him use the land.

In fact, I didn’t see anybody use it.

- Q

How wide is the clearing and the

trees that leads down to Mackelsfield; do you have any idea?

A

It’s looks like -~ as you call it

tree line to tree line, about 50 or 60 feet. Now, I'm

guessing. I don’t know, but that’s what it looks like.
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Okay.
I know that the light is always
sitting way out from the wood line, toward the path.
Q Are you aware of any plans to
develop Mackelsfield beyond the lots that are there now?
A No. Nineteen lots, I think it is.
Q And prior to this, Mackelsfield was

a farm; is that right? Mr. Spady was farming it?
A Yes.
Q And are you aware of any

improvements that may have been made to the lane in the last

12 months?
A Yes.
Q What improvements were made?
A Well, they’re having a logging

operation in there now and the loggers put down rocks, I
think, that --

Q " And did they have to expand it so
they could get the trucks in and out?

.\ Not that I -- it looks the same to
me as it did before.

o] Other than it’s covered in rocks.

A That’s right. And I’'ve been down
there two or three times since this has gohe on, and it --

they did a little road work before they put the rocks down and
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filled the holes in the road.
Q Are you aware of whether Dr. Parker
ever lived at Mackelsfield?
A Never lived there.
MR. JONES: All right. I have
nothing further.
THE COURT: Anything further?

MR. COWARDIN: Just one, Your Honor.
REDIRECT EXAMINATION

BY MR. COWARDIN:
Q Mr. Magette, where -- did the lane
lead right to the house?
A Straight into the house, yes.
' MR. COWARDIN: That’s all, Your
Honor.
THE COURT: Thank you. Now I think
they are finished with you.
THE WITNESS: Thank you.
THE COURT: Okay. Who's next?

MR. COWARDIN: Mr. Harold Reynolds.
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HAROLD REYNOLDS,
called as a witness by the Plaintiffs, having been first duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. COWARDIN:

Q Good morning, Mr. Reynolds. Would

you state your name for the Judge, please?

A James Harold Reynolds.

Q Where do you live, Mr. Reynolds?

A 10288 Clark Street, Battery Park,
Virginia.

Q And how long have you been a

resident of Isle of Wight County?

A Seventy-seven years.

Q And are you familiar with the
Mackelsfield farm?

A Yes.

Q And how long have you been familiar
with that farm?

A At least 65 years. Since I was a
kid growing up.

Q , When you were a kid growing up, what

did you know about it? What connection did you have with it?
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A Well, I knew the people that lived
down there. I think the Spires first, that I remember, and
the Simmons. And we used to go down there when we were kids,
you know, and roam around.
Q I'm going to move over here so that
you can talk to the Judge.
THE COURT: That’s all right. I can
hear him fine.

BY MR. COWARDIN:

Q And when you were a kid you went
down into the -- onto the farm?

A Yes. We used to go down there.

Q And was there a driveway or a road

leading to the farm?

A Yeah, uh-huh.

Q And I'm going to show you what’s
been marked as Plaintiffs’ Exhibit 1, and do you recognize the
farm and the lane?

A I'm not much on that.

Q Okay. If this is Route 665 down
here, and this road, and then this goes down to --
(Indicating.)

MR. JONES: I object, Your Honor.
He’s leading the witness.

MR. COWARDIN: I think I can point
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out the physical points oh the --
THE COURT: If he can’t identify it,
he can’‘t identify it, but we all know what it is.
THE WITNESS: I’'m not much on these
pictures but -- I don’t know which way you’re going here.
MR. COWARDIN: Can I prompt him a
little bit, Judge?
THE COURT: Show him where the road,
the hard surfaced road is.
BY MR. COWARDIN:
(o] This is 665 that runs to the trees,
right in here, and these houses. See it right there? It runs

right along there. (Indicating.)

A Okay.
Q Now, do you know where you are now?
A Yes. |
Q Do you recognize this picture right
there?
A Yeah.
Q What is that?
- A’ That’s the road going to

Mackelsfield, isn’t it?
Q And was the road there when you
played there as a child 65 years ago?

a Oh, yes. 1It’s been there.

60




10
11
12
13
‘14
15
16
17
18
19

21
22
23
24
25

Testimony of / Harold Reynolds / Direct

42
Q And what did it look like then?
A Well, it was a narrow road in there,
but a lot of people lived there, you know, and -- in and out

and then people farmed the land and took farm equipment in and

out of there.

Q Did you know a lady by the name of
Annie Hawks?

A Yes.

Q Where did she -- is her place, where

her house was, identifiable in this photograph?

A It was right across 665. I think
that opening there, that’s right where her house was.
(Indicating.)

Q Could she see the opening and start

of this lane from her house?

A Yes.

Q She was a black woman?

A Yes.

Q And you told me that she was -- she
had -- your mother was a friend of hers? ‘

A Oh, yes. She used to stop by and

talked to my mother.
Q Did you know of Nannie Simmons?
A I -- faintly. I think she used to

teach Sunday school class down at the church. We’d go down
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there every once in a while, you know, when she was teaching.
Q Now, how many times in the course of

your life have you been down this road?

A Oh, I don’t know. A lot of times.

Q And from 65 years ago until
recently?

A I guess I -- I've been down there
recently.

Q When was the last time you went  down

before, say, October of '95? 1In other words, prior to October
‘95, when was the last time you had been down there?

A I don’'t know because when you’'re
growing up, you remember these places and every once in a
while I’'d ride, not only there, but other places, you know. I
don’t know. To see what it looked like after a few years, you
know.

But you could identify the road?

A Oh, yeah. Well, I used to hunt down
there, too, you know.

Q And what years did you hunt down
there? |

A I don‘t know. I used to hunt down
there before Rea Parker bought it. And then after Rea bought
it, I had a written hunting permission to hunt out there. I

didn’‘t need it before he bought it, you know.
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1 Q You were familiar that people were
2 living on the farm?

3 A Oh....

4 o] People lived on the farm?

5 A Yeah. Mr. Murphy used to live

6 there, too. I think Rea bought it from him, you know.

7 Q And they farmed it?

8 A - Yes.

9 Q Were you aware of any logging

10 operations that took place on the property? ‘

11 A I don’'t remember any of that.

12 Q How did people move up and down the
13 road?

14 A Well, back -- first, of course, you
15 didn’t have any cars, but when cars came out they had them,
16 .but you know, horse and buggy, carts, farm equipment, and it
17 was fare-through. I mean, it wasn’t room to pass. I think
18 there was a place there you could pull off, you know, and let
19 somebody by.
20 Q Now, how did you get up and down the
21 road over the years? -
22 A Well, I was -- before I got a car I
23 used to walk it all the time. But after I got, you know, a
24 car, I used to drive there. It was rough because, you know,
25 farm equipment and everything down there.
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Q Did you ever hear of anyone asking
or giving permission to use the road?

A No. 1It’s always been there, you
know.

Q With respect to the width, were
there any places that two cars could pass on the road?

A I don’t think so. If they could,

the only place would be from the road 665 to the woods. That

was a little wider. You could pass there.

Q You could pass there?
A Yeah.
Q Now, would you identify that on the

photograph, that part? (Indicating.) Can you see it there?
A Yeah. Here? Yeah. (Indicating.)
Q Uh-huh. And the woods -- by the
woods, you mean the end of this field?
A Yeah, this field. There was a gate

or a fence at one time.

Q But two cars could pass there?

A Yeah, from the road to the woods,
yeah.

Q And how did the condition of this

area compare with the condition of the lane back further, in
your experience?

A From the road to the woods it was in
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1 pretty good shape. But from then on, it was rough.
2 Q So am I right in saying that from
3 this area to this area is in better shape than back down here?
4 (Indicating.)
5 A Yes. It’s been in constant use as
6 | far -- as far back as I can remember. It was the only place
7 in and out of there.
8 MR. COWARDIN: Thank you,
9 Mr. Reynolds.
10 |
11 CROSS-EXAMINATION
12
13 BY MR. JONES:
14 S Q Mr. Reynolds, are you friends with
15 Mr. Magette?
16 A Yes.
17 Q And your wife works for Mr. Magette;
18 is that right?
19 A Yes.
20 ' Q How many times have you hunted
21 there?
22 A I don’t know.
23 Q Ten?
24 A Ten, 12 times.
25 Q Okay. And you said every now and
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then you just decided to ride down there; is that right?

A Yeé, and other places, too, I would
ride down and look --

0 Sight-seeing?

A Yeah.

Q In the last 30 years or so, have you
ridden down there?

A Oh, yes.

Q Is there a house there?

A The house burned. I don’t know how

long it’s been. When I first started going down there, there
was a house there.

Q ' Right. But at some point the house
burned down; is that right?

A Yeah.

Q Do you know who was living there

when the house burnt down?

A No, I don’t.

Q You don’‘t know if the house was
vacant or --

A No.

Q Okay. And you said that the road

was narrow. What did the road look like?
A Well, just a country lane reélly.

Q Tire tracks?
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A Well, not no tracks but ruts, big
tire tracks.

Q Were you ever aware of it being more
than one house back in there?

A That’s all I remember is the home
place, the main house back there.

Q And the people that lived there,
were they farming the property?

A I don’t remember whether they, the.
Spires and the Simmons -- I don’t know. They might have
rented it out.

Q " But the property was being farmed?

A Yeah. Murphy bought it and he
farmed it himself.

Q Okay. When was the last time you
drove down the lane? |

A Well, I’'ve been down there since
they started cutting timber.

Q Before, say, 1995, when was the last
time you had driven down there?

A ' Maybe a couple of years. I didn’t
go down there too often.

Q Why is that?

A I don‘t know. It’s just every once

in a while I would ride down and see what was going on.
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Q And was the lahe in the same

condition it was back when you were a kid?

A Yes. It never was good.
Q I want to show you a photograph.
THE COURT: Defendant’s Exhibit 1,

for the court reporter.

(Document tendered to the witness.)

BY MR. JONES:

Q Can you identify that?

A Not really.

I don’'t see any of the

things on it. That could be a road down anybody’s place.

Q Okay.
is?
A No.
MR. JONES:
questions.
MR
Honor.
THE COURT:
you want him to stay?
MR.

we’'re concerned, Your Honor.
MR.
THE

sir. You are free to leave.

So you’re not sure what that

Okay. I have no further

. COWARDIN: That’s all, Your

Is he free to go or do

COWARDIN: He'’s free as far as

JONES:
COURT:

Who is

No objection.
Thank you very much,

next?
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MR. COWARDIN: Harry DeShields.

HARRY G. DESHIELDS, JUNIOR,

 called as a witness by the Plaintiffs, having been first duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. COWARDIN:

Q Would you state your name for the
Court, please?

A Harry Garland DeShields, Junior.

Q And were you born in Smithfield,
Mr. DeShields?

A Yes, I was.

Q How long have you lived here now?

A This last time, I’ve been here two

years. Prior to that, I was here off and on most of my lifé.
I was working away from here. I worked, ran the farm here, so
I've been here altogether about -- of 70 years, I’'ve been here
about 40 of them.

Q And are you familiar with the

Mackelsfield farm?
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A Yes, I am. Well, I know where it is
and what it is.
Q And did you ever have occasion to go

on it regularly? Was there a period of time when you did?

A I went on it several times on duck
hunting trips.

And what years were that?

A I guess the first time was around
1959, ’58 maybe, but probably as late as ‘59 or ‘60, and I
went on it in the late 60s, several different trips down
there.

Q Did you go on there with the owner?

A . Once or twice with -- well, the
first time I went I didn‘t know he was the owner. I was
surprised we went down there. I didn’t know he owned it. But
I went a couple of'times with Dr. Parker and then I went on my
own.

Q And how did you traverse the road?

How did you go down it?

A I drove.

Q In a vehicle?

A In a vehicle.

Q What kind of vehicle?

A It seems to me at that time I had a

Ford convertible.
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o] And did you have any difficulty -- a
difficult time passing down the road?

A From time to time it got pretty
muddy.

Q Did you know of the road prior to
that time?

A I had it pointed out to me back

prior to World War II, riding through there. My mother was a .
historian in the county here. She did a lot of work. She.
knew all these things and she used to drive by there and poiﬂt
out that this was the Mackelsfield farm down that road. I
never went down it then.

Q And that was the same road that you
finally did go down in the 50s?

A To the best of my remembrance and
knowledge that was the same road.

Q When you went down the road, did you
observe any activities other than hunting being carried on?

A Well, I went down there mostly in
the wintertime. There’s not -- on a farm, there’s not a whole
lot of activity going on.

Were the fields cleared?
There were cleared fields, yes.

And they were not overgrown?

» 0O P 0

Not all of them.
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Q Was there a house on the property
when you went down there?

A The first two or three times I
remember a house on the property. I can’t be sure now, but it
seems to me the last time I was down there, there was no house
on it. It had burned down I think, but I -- the time when all
that changed from a house to a burned house, I can‘t -- I
don’t remember. I don’t know.

Q When you saw the house, did it
appear to be people living in it?

A I thought people were living in it.
I never went in and saw anybody in the house. But the times
going through there, I thought the house was occupied.

Q Did you ever observe any logging
operations or evidence of légging operations when you were on
the property?

A No.

Q Was there any other access point to

the farm to your knowledge during those years?

A Not that I know of. I only used
that one road.

Q Did you know of anyone using another
road?

A No, I did not.

Q Were there places on the road where
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two vehicles could pass each other?
i\ Yeah. There are -- there was parts
that the road was flat on out into the field and -- in several

areas along that, particularly on the front end of it where
you could get by it. Two cars couldn’t meet -- I cannot
recall ever meeting a car on it. I may have, but I don’'t
know. But yes, there were parts on there wide enough you
could get by.

Q I'm going to ask you to look at this
photograph that’s been marked as Plaintiffs’ Exhibit 1. 1If
this is Route 665 up here and 668 going that way, do you
recognize that property? (Indicating.)

(Document tendered to the witness.)
THE WITNESS: I would have a hard
time recognizing that from the air view of it. 1Is this Smith
Neck Road up here? (Indicating.)
BY MR. COWARDIN:

Q This is Smith Neck Road. It runs
right along there. That’s Smith Neck Road right there behind
the trees. It runs right there.

A Well, you turned into a road, came
through the little open land up here and you went to the woods
back there. (Indicating.) I remember that part, but other
than that, I -- that could be anywhere as far as I know. I

never saw an aerial view of it before.
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MR. COWARDIN: I have no further

questions.

CROSS-EXAMINATION

BY MR. JONES:

Q Mr. DeShields, are you aware --
you're aware that a part of the county, Smith Neck Road and
665, are you familiar with that part?

A I have been through it a number of
times, yes.

Q Have you ever seen a lane, Yellow
Rock Road or Yellow Rock Lane?

A I don’t know. Yellow Rock Road, no,
I can’'t recall a particular Yellow Rock. I remember there
were several coming off of there, but -- Rescue and James
River Bridge Road.

Q But you don’t know where those lanes
would lead to, do you?

A Well, I know one of them went down
to, I think, it was Mr. King’s house. And then there was
another one, Mackelsfield. And then there was another one,
but I don’t know where it went.

Q What is your relationship to

Dr. Parker?
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A Well, he grew up in Smithfield two
or three years ahead of me. I knew him when he was in school,
and when I moved back to Smithfield after -- in the 50s, late

508, I knew him then. I went duck hunting with him from time

to time.

Q Would you say you were friends?

A Sure. I guess so. We had very
small high school classes then. Most -- I was friends with
most of them.

Q And how many times do you think you

went duck hunting?

A Five, maybe ten. I don’t know.
Q Okay.
A I went duck hunting a lot every

winter. I didn’t always go to the same place.
Q Okay. And you said that you were

able to drive your convertible?

A Yeah, I drove it down there.
Q You said that it was muddy?
A Parts of it were in the winter-time

with the rain. Parts of it were muddy, yes.
Q Did it appear that -- you just had a
set of tire tracks that you followed back to go duck hunting?
A Parts of it was just going through

ruts down the road. You got particular -- you got back
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towards the road.

0 How many sets of ruts were there?

A Back then on the back end it was
probably just one. Up front they weren’t ruts. The ground
was a little harder and it didn’t -- I don’‘t remember it being
very muddy when you turned off of the road, but I can remember
thinking a couple of times, I wonder if I'm going to be able
to back up and get out of here, after I got further down the
road.

Q Did it look like the lane had been
used daily?

A It’s hard to -- obviously it was
used fairly reqularly because there were pronounced wheel
tracks in it and pronounced clear spots, I mean, where there
was no grass growing on it. It was easy to follow. There was
no problem with that.

Q And from your personal knowledge,
did you ever see anyone living in the house?

A No. I just said I did not -- I
never went in there and saw anybody that lived -- I saw some
people around there from time to time. I guess I assumed they
were living in the house.

Q _ Did you ever pass any traffic on
that lane?

A Not that I can recall.
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BY MR. RAILEY:

Q Would you state your name, please,
sir?

A Jerry Rose.

Q Where do you reside, Mr. Rose?

A Sedley.

Q Between Sedley and --

A Courtland.

Q What is your occupation?

A I'm a logger.

Q And in that capacity of a logging

contractor, are you familiar with Mackelsfield or Dr. Rea

Parker’s farm in Isle of Wight County?

A Yes, I am.
Q Have you recently logged there?
A Yes, I have. Probably worked there

December and January.

Q Have you finished logging?

A No. .

Q When did you first look at this
property?

A It was probably in October, maybe.

Q And at that time did -- was there a

road from the highway giving access?

A Yes.
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Q Do you recall what road that access
ran from?

A : I can’'t think of the name of the
road.

Q Was it 6657

A Yeah, 665.

Q I want to show you an aerial

photograph which is Plaintiffs’ Exhibit 1. Assuming that is
665 over here, does is this the road going into the farm?

(Indicating.)

A Exactly.

Q No question about it?

A Uh-uh.

Q What condition did you find the road

in when you first looked at it?

A You could basically travel it, if
the weather was dry. If it got wet, you know, it was somewhat
slippery or what have you. It made some improvements on the
road.

Q When you first looked at it, were

you able to drive on it?

A Yeah.

Q Was it grown up in vegetation?
A No.

Q Did any trees obstruct the path?
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A No.

Q How wide was it?

A My best estimate, probably 14, 15,
16 feet, something like that.

Q Mr. Rose, how long have you been
involved in logging?

A ~Twenty years.

Q All right. When you first looked at

this track, is it possible that you could make a determination
as to when it was last logged?

A I would probably estimate that it
had been at least 25, 30 years.

Q So if you looked at it in the fall
of '95 you would be talking about ‘60 or ‘65, sometime in that

time period?

A ' My best estimate, yeah.

o] And what did you do to improve upon
the path?

A We made a deal with Vulcan Material

to haul some rock in there. What we used is called railroad
balance. 1It’s like a number 3 stone, and we put some 44 loads
on there on the path from the path leading all the way back to
the field.

Q And how wide was the path after you

put the load?
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A I would say it was pretty close to

what I mentioned a few minutes ago. When a dump truck comes
in and drops the rock, of course it spreads a little bit wider

than what the dump truck is. And I have a motor grade and I
go along and work, and you know, try to keep it pulled up, I'm

going to say, pretty close to 16 feet maybe.

Q You are a chip contractor, aren’t
you?

A Uh-huh.

0 That means that you take something

called a chipper and put the forest materials in and then turn
it into chips, which then turns into paper?

A ‘ That is correct.

Q In your logging operation you use a
chipper and what we call Franklin loggers, trucks, and that
type of thing?

A (The witness nodded his head up and
down.)

Q How wide does the path have to be
for your type of logging operation?

A At the very minimum what you’re
talking about is -- what we just talked about, but you can’'t
hardly get by with that. If we happen to have -- and which
happens a lot of times -- an empty truck coming in the woods

and a loaded truck going out, of course I mean, in that
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scenario you would need -- the truck is probably eight and a
half foot wide, so 17 feet if it’s just right together. Of
course you would need a little bit in between them. And then
of course you’ve got a shoulder on each side of the road you
would -need.

Q So you’re talking about 25 feet?

A I wouldn’t think that two trucks
could really meet on the road with just 25 feet including your
shoulder and your ditch.

Q All right. When you finish your
logging operation and it’'s re-seeded, how long before you can
re-log this area again?

A " Well, by the time the trees or
whatever would grow back it would be another 25 or 30 years at
minimum.

MR. RAILEY: All right, sir. Answer

Mr. Jones.
CROSS-EXAMINATION

BY MR. JONES:

Q Mr. Rose, you don’t have any
personal knowledge that the property had ever been timbered.
You weren’t involved in any previous timbering operation?

A No.
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Q And you would have no knowledge of

how they entered and exited the property?

A No.
Q Other than the alleged --
A I saw some old log trails there

through the woods. There’s some trails and what have you, but
I mean, it indicated maybe it came back up the main path. I
just assumed it came back up the main path.

And --

A There was an old location -- an old
sawdust pile on the track probably about 300 yards from the
property line on the left-hand side of the road that we found.

Q And you don’'t have any personal
knowledge of what the path looked like prior to October of
'95; is that correct?

A No.

Q You don‘t know if any improvements
have been made to the lane to make it --

A Prior to that point, no.

Q Okay. And you stated that the lane
was 14, 15, 16 feet wide; is that right?

A My best estimate.

Q And it would take at least 25 feet
to have a logging operation; is that right?

A To get by with the bare minimum like

82




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Testimony of Jerry Rose / Cross

65

that, but you don’'t have the proper drainage and all.

0 You didn’t find it a 25 foot wide
lane?

A I would say probably not.

Q In fact, you said you found it 14 or
15, 16 foot.

A Uh-huh.

Q And that’s not consistent with the

25 foot that’s needed to log the property?
A Probably not.

MR. JONES: No further questions.

MR. RAILEY: Your Honor, that’s all
I have. 1I’d ask Mr. Rose be excused, too.

THE COURT: Any objection?

MR. JONES: No objection.

THE COURT: Thank you, Mr. Rose.
You are free to go.

THE COURT: Whose next?

MR. RAILEY: S. V. Camp. One thing'
I would tell the Court, this could be a little bit longer than
the rest of the witnesses.

THE COURT: Okay. We will take a
short break.

(Recess.)

THE COURT: S. V. Camp.
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S. V. CAMP,

called as a witness by the Plaintiffs, having been first duly

sworn, was examined and testified as follows:

BY MR. RAILEY:

Sebrell?

occupation?

surveyor?

down.)

Q

become a surveyor?

DIRECT EXAMINATION

You are S. V. Camp?
Yes.

And you live between Courtland and

Yes.

And Mr. Camp, are you a surveyor by

Yes.

And how long have you been a
1960.
That’s 36 years?

(The witness nodded his head up and

Did you go to Virginia Tech to
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A Yes.

Q You are a civil engineer also?

A No.

Q You’re not. But you took your
surveying education at Virginia Tech?

A Yes.

o] And in addition, did you take
courses in aerial photography?

A Yes.

Q And in addition, do you have any
military experience with aerial photography?

A Yes.

Q And what would that be?

A Aerial observer mainly, using aerial
photography as locating targets and range features.

Q And have you -- after leaving the
military, have you stayed involved in aerial photography
throughout your professional career?

A Yes, I have. '

Q Do you have any assessment of the

value of an aerial photograph as opposed to a plat, say, that
was prepared by a surveyor?

A Well, there’s a place for both of
them. I personally would rather work off an aerial photograph

than a survey because you’‘ve got a picture of what you’re
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dealing with. And any time you’re doing preliminary plans,
I'd prefer to have an aerial photograph over the plat. But
what we normally do is superimpose a plat over the top of your
aerial photograph. There’s a place for both of them.

Q All right. Moving to the matter at
hand, are you familiar with the Mackelsfield farm?

A Yes, I am.

Q Have you actually been on the ground
at Mackelsfield?

A Yes.

Q And you actually participated in
surveying the property?

A Yes.

Q And you're familiar with the
topography, the means of access, the lay of the land in
general?

A Yes, I am.

Q Are you also familiar with a map,
which I will refer as the Buck map, which was done of this
farm in 1928? (Indicating.)

- A Yes, I am.

Q And does that reflect what this
piece of property looks like today?

A Yes, it does.

Q On the map, do you see two paths
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that traverse the piece of property?

A Yes, I do.

THE COURT: For the record, he’s
showing Plaintiffs’ 2.
BY MR. RAILEY:

Q And now I want to show you just for
purposes of illﬁstration, this is an aerial photograph which
is Plaintiffs’ 1 which was done in 1994.

A Yes.

Q And it shows a path of road running
from what’s been determined as 665 into Mackelsfield?

A That is correct.

Q And does that photograph accurately
portray the farm as you found it from physical inspection?

A All right. One exception, this path
right here that comes to the property line -- I'm referring to
this path that leads to the house which is right here.
They’'re the same points. (Indicating.) This path right here
is illustrated by that path down here and connects right in
here. This path right here is not passable at this point in
time.

Q All right.

A And it has not been, to my

‘knowledge, for the last 15 or 20 years.

Q The path you’re referring on the
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Buck plat is the longer path?

A This path here is not usable. This
path right here is. (Indicating.)

Q That right there is this?
(Indicating.)

A That’s correct.

Q All right. Now, have you determined
the distance of this road?

A Yes, I have. Could I get my notes

from my pad?
Q Yes, sir.

(Off the record.)

(Documents tendered to the witness.)

THE WITNESS: Okay. The question
was did I determine the length of this? (Indicating.)

MR. RAILEY: Yes.

THE WITNESS: Yes, I did. I
determined the length of this off of a survey, a current
survey, and we know where it is physically on the ground.
BY MR. RAILEY:

Q Does this path extend beyond the

. boundaries of Mackelsfield?

A Yes, it does. It extends out to
Highway 665. 1It’s the number of that road. (Indicating.)

The termination point of that line right there was scaled
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exactly as the terminating point on 665.

Q All right.

Now, this line that you

say goes from 665 to the boundaries -- or the boundary of

Mackelsfield, how long did you determine that line to be?

a 559 feet.

This plat here shows only

450 feet, but they’re short about a hundred feet. But we used

this survey as our reference. survey.
THE COURT:
to Plaintiffs’ 2.
BY MR. RAILEY:
Q All right.

you performed your scaling exercise --

A Yeah.

(Indicating.)

And again, he’s pointing

In distance here, when

Q - it corresponds exactly to the

measurement on the ground or from the boundary --

A To 665.

Q 6652

A Yes, it does.
Q

And one further question from this

plat, this road here, does it -- is that exactly where the

path is now? (Indicating.)

A It is.

Q And so this 1928 map would

accurately portray what it looks like on the ground today?

A That’'s exactly correct.
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All right. What is this document?
A Well, this is an aerial photograph.
This photograph here is taken at an oblique angle. This is
the photograph that you should use. This is an additional
photograph taken directly from over here to depict the whole
shooting match in an active manner.

Q So what you’re telling the Court is

' that this photograph, which was introduced as Plaintiffs’

Exhibit 1, is not good for scaling purposes?

A That is correct.

Q All right.

A Good for illustration only.

Q It’'s a piece of demonstrative

evidence. Now, looking at the 1956 aerial photograph.
A Yes.
Q And I believe that’s been referred
to as identification as --
A This is 1954.
Q 1954 and that’'s --
MR. JONES: I would object to any
dates unless it’'s --
THE WITNESS: 1It’s written on the
map here.
THE COURT: Yeah. Wait a minute.

MR. RAILEY: Yeah. That was
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Plaintiffs’ Exhibit --

THE COURT: We have not marked it
yet because we didn’t know what -- where you wanted to use it.
But if you’re ready to mark it --

MR. RAILEY: Yeah. We’re ready to
mark it.

THE WITNESS: Same plat, same plat,
1954 on both of them.

MR. RAILEY: This will be?

THE COURT: Plaintiffs’ 3.

(Plaintiffs’ Exhibit Number 3 was

marked in evidence.)

THE WITNESS: That number right
there gives you the date of the aerial photograph.
(Indicating.)

BY MR. RAILEY:

Q Now, looking at Plaintiffs’ 3, does
that accurately portray this farm?

A Yes, it does.

Q All right. Now, would you show us
the road going from 665 into Mackelsfield on the aerial
photograph?

THE WITNESS: Your Honor, could I
use the bottom one?

THE COURT: Sure.
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BY MR. RAILEY:
Q The bottom one that you’re referring
to --
A The same copy, blow-up.
Q Okay.
A And the road in question is from

this point right here, which. is the intersection of the
right-of-way with 665 and extends back to where the old house
would be, which the old house was located at a point I’'m
indicating on the map here. (Indicating.) It’s not been
designated as ARB but it’s the extension of the right-of-way
from 665 to a terminal point. Right there. (Indicating.)

Q And what you’re referring on the
aerial photograph is the same road as shown on the 1928 --

A That is correct.

Q Did you make a determination as to
the width of the road as shown on the aerial photograph?

A Yes.

Q And would you advise us of how you
did your computation? _

- A First of all we had to determine the
scale of the map. The scale of this map is one inch equals
800 feet. And after determining the scale of the mép, I
simply took five places and scaled from tree line to tree line

at five different intervals on there and averaged those to get
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an average there. I didn’t pick the widest and I did not pick
the narrowest point. By average width -- some of them are
two-tenths.

After I averaged them, I got an
average width of .158 and I divided it by five. 1I took five
measurements, divided by five. The average .158 times 800
gives you 126.4 feet wide from tree line to trée line, all the
way from 665 to where the house was.

Q And is that measurement constant.
with the measurement that you would see from looking at that
road on the ground today?

A Well, no. In that right-of-way
you’ve got a VEPCO easement that’s in there.

Q How wide is that?

A There is no given measurement on it,
but you’re talking VEPCO, 30 foot maximum. Thirty foot
maximum -- this is back there when they got blanket easements
to go across farms. And they -- there’s no specific
measurement on it. In talking to VEPCO, they said maximum 30
feet. .

All right. Now, what was the
question?

Q My question is, is that scale of, I
think 126 feet, consistent with what you find on physical

inspection today at this time?

3
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A From tree line to tree line, yes.
Q So it remains the same?
A Yes. There’s other evidence that
indicates the road map.
Q Right. What other evidence are you

referring to there?

A 'If'you look at this aerial
photograph real close, if you look very close where we are
fu;cing about, and if you look very close without -- you can
see the ditch line to ditch line. Those dark areas there
indicate wetness. On an aerial, if you look at a field, there
are wet places in a field. If you look very closely at this
map right there, you cﬁn see two dark streaks entering from
665 going to the property line, which the property line is
right here. (Indicating.) And there’s a streak there, and
there’s a well defined streak there, all the way down there.

And if you will scale that, that
will give you the width of that right-of-way in 1954. 1I did
the same thing as I did on the previous map. I scaled that.
I got .075 times 860 foot wide from ditch line to ditch line.
The roadway is not that big, but what occupied that
right-of-way is 60 feet wide.

Q All right. You bring up an
interesting point then. How do you -- you say the roadway is

not that wide but what took up the right-of-way. What do you
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mean by that?
A Well, most people say the road is 20
feet wide; that’s the roadway. But in any construction of a
road you’ve got a shoulder and you’ve got a ditch on either

side. That constitutes a right-of-way.

Q So the roadway itself may be --

A Twenty feet.

Q . And the road -- or the right-of-way
may be 60 feet? ‘

A It’s total elements that compromise

a road. You can’t put a ditch right up next to the roadway
because it would stop off. You have usually a minimum of a
three foot shoulder. Then you have a ditch on either side
that goes down and out that usually occupies six to ten feet
on either side. They are the conditions that I found.

Q All right. Mr. Camp, the Buck

survey, what’s the date on that?

A 1928.

Q And that showed where that road was
in 19282

A : That’s correct.

Q In looking at the aerial photograph
that -- the one done in -- the one that you made your
computations --

A 1954.
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Q -~ from, are there any indications
of logging paths on them?
A Yes, it is. This salt log right

here at the end shows a road extending across the salt marsh
to an island. And that’s roughly a thousand feet from the
high bank on the farm. That road is not there today. 1It’s
activity of logging in -- previous to 1954, I don’t know the
significance of this, but you can see little logging trails
over there going through the woods. And it’s no physical .
evidence of that today. (Indicating.)
Q All right. Now, Mr. Camp, I'm going

to -- if your testimony is that you need a road surface of 20

feet or 25 feet, how wide does the right-of-way have to be?

A For the State Highway Department, 50
feet. |

Q No, just for common usage.

A Common usage, two road -- two cars

need to pass, that’s 20 feet and that’s about what it was when
I first saw this path. And you’ve got a five foot shoulder on
each side at 30, and then you got a ditch line going down on
both sides and out. I would say if you could get it in 40
feet. Fifty feet is desirable for two reasons; that’s what
the Virginia Department of Highways require, and you need a
minimum of 40 feet to construction a farm road, really.

Q And you’ve testified that the tree
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line on the aerial photograph is --
A 126.
o] -- 126 feet, and you’ve also
indicated that the ditch line to ditch line is --
A Sixty feet. And you’ve got a 30
feet VEPCO easement, which would be 90. But it’s still 126
feet, which is indicated on the 1954 aerial and 1990 aerial,
whatever date this is. (Indicating.)
MR. RAILEY: All right. Answer

Mr. Jones.

CROSS-EXAMINATION

BY MR. JONES:

o] Mr. Camp, when did you get involved
in this?

A 1988.

Q 1988. 1Is that the first time you

saw the property?

A Approximately. I don’t know. Most
Mr. Kuesal, I got involved through him. Nothing to do with
the present arrangement.

Q And you’re a beneficiary under the
land trust; is that correct?

A Indirectly.
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Okay.

Resource Management of Virginia is a

company that I have some equity interest in, but I'm sort of

semi-retired.

Q

Okay. And you weren’'t present when

the photo that you’ve been testifying about was taken, were

you?

» O >

Q
Plaintiffs’ 2, the plat.

dotted line on there that

Was I present?

Yeah.

No.

You’ve testified to, I believe it’s
You’ve indicated that there’s a

indicates the lane that everybody

has been discussing, right?

A

Q
lane?

A
line.

A

Q

being a lane of access to

A
Q

Right.

And the dotted line represents the

Uh-huh.

And there’s also a second dotted

Uh-huh.

Would that also be consistent with
the property?

It’s not been used.

I'm just asking is that consistent
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with being an access lane. Can you differentiate, looking at
this plat, between that line and that line, or are they any
different?

A On that plat they’re not, but
physically --

Q That’s the only question I'm asking.
And on the 1954 photograph, the one you’ve testified about --

A Same map that everybody uses. 1It’s.
confirmation. This is an accepted map.

Q Okay. And you’re talking tree line
to tree line is the measurement you’re taking?

A Yes.

Q Would you please point out where the
defendant’s property is located?

A From this road -- well, you got a

discrepancy here.

Q I'm just asking.
A Well, you asked me where it’s
located.
Q In your opinion.
- A I say you got more land than you say
you got.

In your opinion where --
A It may well --

Q It may very well be. 1In your
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opinion, where is the defendant’s property?
A All right. 1It’s either from this
point to the edge of the woods or a hundred feet further.
Q So if we’re talking to the edge of

the trees, where are you measuring tree line to tree line on
our property? Are you measuring this? (Indicating.)

A Well, it’s obvious I can’'t see from
tree line to tree line on the property that your client has
got.

So you’‘re suggesting that the --

A However, I can see the ditch line on
that property.

Q But the tree line to tree line
measurement then is not applicable to our property; is that
correct?

A Yes. But you‘ve got a better one,
ditch line to ditch line that is in the middle of your
property.

Q And these ditches, are you aware --

A That point to that point is on your
property. (Indicating.)

Q Okay. And this area here, in your
opinion, could you characterize that piece of property?

A In what manner?

Q What does it appear to be?

100
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A It appears to be a field with a path
through the middle of it.
Q Okay. And this field, you said that

the dark areas in the field shows there’s wetness or moisture
of some sort; is that correct?

A That’s dead straight lines. I
mean --

Q No. I’'m asking you if your
testimony is that dark spots indicate moisture?

A Moisture and also there are straight
lines which are just as important as moisture. The darkness
indicates moisture at the bottom of the ditch. That’s
straight -- perfectly éfraight lines there, ditch lines.

Q Based on there’s moisture present?

A - Based on physical observations of
two straight lines that show dark, which indicates moisture at

the bottom of the ditches.

Q Okay. There could be moisture
anyway?

A Yeah.

Q And you stated that there’s a VEPCO

easement down in there?

A Yeah.
Q And there are utility lines?
A Yeah.

101




(¢, I S PYRRY X S

O ® N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Testimony of S. V. Camp / Direct / Cross

84

0 And on your field inspection of the

_property, what did the roadway look like?

A At what point in time?

Q When you viewed the property in
1988.

A In 1988 I drove down it, rough.

Q Was it rutted?

A Yes.

Q Is it possible for water to stand in

those ruts?
A Yes.'
Q Okay. Did you ever take a physical

survey of my client’s property?

A Take one? You mean make one?
Q Make one.
A To the extent that we established

the back property line.
Q And would that be -- would that be

this plat? (Indicating.)

A That is correct.
- Q And was it your son that prepared
this plat?
A Correct.
Q Based on your personal knowledge,
did he ever measure -- take the measurements of the clearing
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on my client’s property?

A The clearing?

Q : What you talked about tree line to
tree line. |

A Let me show you a note on his map.

Q | Okay.

A And let me tell you the purpose of

his map. If you read this part right here. (Indicating.)
Subdivision plat.... Deeds and plats only. It does not
represent a field survey. This thing was prepared to
circumvent a subdivision ordinance of -- denied 21 acre
subdivision.

Q The purpose of this was not to
establish property lines. However, the property line was one
on the -- see the discrepancy here? See that distance there?
(Indicating.)

Yes, sir.

A Your survey will show 400 and
something feet. We show 500 and something feet, so you’re
losing quite a bit of land back there.

Q And --

A This is the 1928 survey that we
produced on the ground.

Q Okay. So all these measurements are

based off of the 1958 --
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The old plats and there’s no intent

to establish property, no conveyances off of it. It was

simply to....
Q

And you'’re saying that this was

based -0off a search of the records and deeds?

A
Q

A

Q

That’s correct.
Did you assist in that procedure?
Only in researching the deeds.

And can you tell me which deed shows

a 50 foot right-of-way?

A
foot right-of-way.
Q

Which deed? None of them show a 50

Did you just not tell me that this

was based on the search of the records?

A
Q
A
Q
easement?

A

This --
Or deeds?
This is correct.

Okay. And does this show a 50 foot

Well, that’s better than showing

zero. Your plat is showing zero. I showed 50. You show

Z@ero.
Q
based on a deed.

A

I'm asking -- you stated that it’s
I'm asking you what deed.

The property line here. Any

. 104




A O e W N

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Testimony of S. V. Camp / Direct / Cross

87
measurements that are shown in here. (Indicating.)
Q So this is just --
A I'm not --
Q -- a guess?
A By that.note on the map is not made

to indicate that it’s 50 foot wide. This is simply a
proposal. It’‘s not intended to show 50 feet, 20 feet or
anything. It‘s just a map to put on record like I indicated a

while ago. Now, the research was done on the boundaries.

Q Okay.

A Not the --

Q So this was just a proposal?

A That’s correct.

Q And are you aware of any lots being

sold off -- through Mackelsfield at this point?

A I don’t know.

Q Okay. Have you personally gone out
and measured tree line to tree line to substantiate your

aerial photography measurements, your scale?

A Of a scale. I didn’t -- I quit
surveying.

Q . Okay.

A What I did was stepped it.

Q And when you stepped it off, it was

approximately 126 feet?
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A I didn’'t do it in five places. I
would -- if you want to know what I did, I went down there and
picked a place and stepped it one time.
Q And what was your measurement then?

questions.

question. Did

the package of

in an order so

if nothing has

is the Isle of

appears in the

A It was over a hundred feet.
Q All right.
A Thirty-three steps.

MR. JONES: I have no further

MR. RAILEY: Just one further
you introduce the package?
THE COURT: Not yet.

MR. COWARDIN: Yes. Well, I did of

THE COURT: I’'m trying to leave it
that y’all can use it. At the end of all this
been formally stated, I‘'m going to mark them.

MR. COWARDIN: Number 2, Your. Honor,
Wight County tax map or a copy of it as it
records with the county.

MR. RAILEY: All right. 1Is it both

the same one, just blown up a little bit?

MR. COWARDIN: Well, one is two

pages and one is one because our road crosses over to the next

page.
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MR. RAILEY: Why don’t we use the
one that’s one page.

THE COURT: All right. That’s going
to be Plaintiffs’ 4. You can mark it, Mr. Railey, if you want
to use it because the aerial photo is Number 3.

MR. COWARDIN: You might be better
with the other one because is shows the --

THE COURT: All right. I will mark
this Plaintiffs’ 4-A.

(Plaintiffs’ Exhibit Numbers 4 and

4-A were marked for identification.)
BY MR. RAILEY:

Q All right. Now Mr. Camp, I want
show you Plaintiffs’ Exhibit 4 and Plaintiffs’ Exhibit 4-a,
which are copies of the Isle of Wight County tax map. Are
these maps -- look at them. Do these maps reflect the
Mackelsfield property and the adjoining property belonging to
Willis and Hampton Roads Promotions, the defendants?

A Get me started at another --

Q All right. There’s 665. There’s

where it meets 680 or 668. (Indicating.)

A Is this the road in question?
Q Right. Right there.

A You-all didn’t piece it together too

good.
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Q Right. Well, look at this one.
That will be easier. (Indicating.) |

A Okay.

Q Yeah, that’'s --

A ~ Okay. Now, what is the question?

Q Does that show, in your opinion, the
way the property appears on the ground? Does the tax map
actually reflect that?

A (No audible response.)

Q What you’re looking at is right down
here. (Indicating.)

A You’re damn right because that sure

don’t look right. Here you go now. Now, you’ve got it.
Where is the other part of this?

MR. COWARDIN: It’s on the other
page. It goes from one page to the other. See, this is the
page -- right here.

THE WITNESS: Okay.

MR. COWARDIN: You’‘re looking right
there.

- THE WITNESS: Yeah, this does, and
this is their two parcels out front. It absolutely does.
BY MR. RAILEY: ‘
Q And it’s divided by the same path

that we’ve been referring -- or the same road that we'’ve been
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referring?

A Yeah. This is the same point right
here. This is the rest of it. (Indicating.) It does not
show the right-of-way going out from the house back out to --
it does not show that. This is what I testified to.

THE COURT: That'’s the one you’ve
drawn on.

THE WITNESS: This is the one that
it shows. (Indicating.)

THE COURT: Okay.

MR. RAILEY: All right. We’d ask
that that be introduced as Plaintiffs’ Exhibit 4 and 4-A.

(Plaintiffs’ Exhibit Numbers 4 and

4-A were marked in evidence.)

THE WITNESS: You might note that
that break right there is really straight. You did a pretty
poor paste job there.

MR. COWARDIN: Mr. Camp, you don't
have to keep pointing that out.

THE WITNESS: Okay.

MR. COWARDIN: I realize that.

MR. RAILEY: That’s all the
questions I have of Mr. Camp.

MR. JONES: I have one follow up.
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RECROSS-EXAMINATION

BY MR. JONES:

Q Okay. You stated that this is no
longer in use, this short dotted line on Plaintiffs’ Number 2;
is that correct?

A Well, I think some road -- truck --

vehicular traffic has been going through there.

Q So it is passable?

A Well, in 1988 and in 1991 it was
not.

Q Do you know where this would lead
to?

A Yes. It would lead out into the

Kuesal development.
Q The one that Magette and Dr. Parker

have now purchased?

A Who?
Q That Dr. Parker has purchased.
A Not that I know of.

MR. JONES: No further questions.

THE WITNESS: I don’t know who owns
the land, but I have seen vehicular traffic through there, but
not in 1988 when I was out there.

MR. JONES: When did you see them?
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THE WITNESS: This past year.

MR. JONES: Okay. No further

questions.

MR. RAILEY: Before I want to see
what else we had here that we haven’t -- that’s all for
Mr. Camp.

MR. JONES: 1Is plaintiff moving for
the introduction of all that at this point?

MR. RAILEY: Yes.

MR. JONES: All right. What are we
talking about, the 1954 photograph?

THE COURT: That’s already in.

MR. JONES: That’s been moved? I
would object, Your Honor. I thought it was just being
identified at this point.

THE COURT: Plaintiffs’ 3 is the
aerial photograph.

MR. JONES: I would object to its
introduction. There'’s been no testimony that that’s what the
property looked like in 1954. This individual is not in
authority to state that that’s what the property looked like.
He can testify to its stamp, but he has no personal knowledge
of what the property looked like in 1954.

MR. RAILEY: Well, he’s testified

that he’s an expert on aerial photography aﬁd he’s testified
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that it accurately depicts the way the farm appears today.

THE WITNESS: That’s good enough for
the U.S. Government.

MR. RAILEY: 1If you apply Mr. Jones’
rule, then you could have -- 20 years from now there would be
no way to get that photograph there.

THE COURT: 1It’s admitted as
Plaintiffs’ 3.

(Plaintiffs’ Exhibit Number 3 was

marked in evidence.)

MR. RAILEY: Your Honor, I’'m through
with Mr. Camp. You can step down.

THE WITNESS: Can I go?

MR. RAILEY: Yeah, you can go as far
as I'm concerned.

MR. JONES: No objection.

MR. RAILEY: I would like to hold
you here for a while for rebuttal.

THE WITNESS: Okay. Do I need to
leave any of this?

- MR. RAILEY: Let’s see what you've
got.

THE COURT: Take your notes, sir.

THE WITNESS: The comment I made

about no distance on this. (Indicating.)
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THE COURT: That didn’t come in.

MR. RAILEY: Hold that.

THE COURT: Hold that and I’'ll take
this. |

MR. RAILEY: All right. If Your
Honor please, we would also move for introduction of thg 1938
timber deed. That’s one that is Mr. Cowardin referred to in
his opening statement and that’s part of the records of this
court, and I think the Court can introduce that. The 1949
VEPCO easement, which is part of the records of this court,
and the 1951 deed from Simmons to Murphy whereby she reserves
the right-of-way, and then the deed from Murphy to Rea Parker,
and all of these are from the clerk’s office and I would ask
that they be introduced.

THE COURT: Any objection to them?

MR. JONES: No objection, Your
Honor.

THE COURT: 1I’'m going to mark them
all as Plaintiffs’ 5.

(Plaintiffs’ Exhibit Number 5 was

marked in evidence.)

THE COURT: 1Is there going to be any
use of these other than to establish the title, changes, and
that type of thing?

MR. RAILEY: Except for the deed

. 113
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witness?

called as a witness by the Defendants, having been first duly

All right. Who is your first

MR. JONES: Mr. Cargill.

ALFONSO CARGILL,

sworn, was examined and testified as follows:

BY MR. JONES:

DIRECT EXAMINATION

Please state your name for the

Q
record.

A My name is Alfonso Cargill.

Q And how are you employed,
Mr. Cargillvz

A I'm employed with VDOT.

Q What do you do there on your job
with VDOT? |

A I appraise property for them.

Q And have you had the occasion to

view Parcel 71 and 72 off of Route 665, which are owned by

Mr. Leonard Willis and Hampton Promotions?
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A That is correct.

Q And during that time, did you
prepare an appraisal back in the early 1990s?

A In 1991, yes.

Q Okay. And to do that, you went out
and physically observed the property; is that correct?

A That'’s correct.

Q And when you did so, did you view
any access to that property?

A Yes.

Q And could you describe what that
access looked like?

A Roughly ten foot, rough farm land.

Q When you say rough, can you please
describe that?

A It was infrequent use. It appeared

to be basically two tire tracks, grown up in the center, and I
guess that was from infrequent use, and I only traversed a

portion of the Willis property and walked the remainder the

path.
- Q Okay. And why did you not continue
down the path?
A It was rough, potholes.
Q What were the conditions out there?

Was it dry? Was it wet? Was it raining?
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A At the time that I did it, it had
rained, but it was fairly dry except for the water that was
standing in the hole.

Q Okay. And the roadway consisted of
a set of tire tracks; is that correct?

A Pretty much.

Q And did you observe any utility
easements on the property?

A There appeared to have been a
Virginia Power line to the left of it.

Q And you state that the path ran next
to those power lines; is that correct?

A I didn’'t put a lot of emphasis on

the --
If you’re not --
aA —-.power line at that particular
time.
Q Okay. And when you came off of the

State maintained highway, did it appear to be a maintained
entrance?
A An entrance was there but it wasn’t
something that anybody had maintained recently.
MR. JONES: Okay. That’s all the
questions I have.

THE COURT: Any questiomns,
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gentlemen?

CROSS-EXAMINATION

BY MR. RAILEY:

Q Now, I understand that you went onto

the property belonging to Dr. Rae Parker?

A No.

Q You did not enter that?

A I entered the driveway.

Q But -- all right. When you -- did

your inspection of the Willis and Hampton Roads Promotions

property, did you follow that path to its end?

A No.

Q The path was still going on when you
stopped?

A Right.

Q And isn’t it true that that path is

actually the dividing line between Parcel 71 and 72?
A Not according to my research.
Q Did you ever look at a plaf of the
property that is reported in the clerk’s office of this court?
A I'm not at liberty to get into that.
MR. RAILEY: All right. That’s all

the questions I have.
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BY MR. JONES:

Q
the record?

A

Q
Mr. Edwards?

A

estate appraiser.

Q
Mackelsfield property?

A

Q

]
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DIRECT EXAMINATION

Would you please state your name for

Steven Edwards.

And how are you employed,

I'm a real estate broker and real

Are you familiar with the

Yes.

How did you become aware of the

property? Why did you have contact with the property?

A

Well, I had been asked to appraise

it a couple of times in -- since I appraised it, I believe,

back in the mid ‘80s and then again in the early ‘90s.

Q
property?
A

off of Route 665.

Q

And how did you access that
I went down a small lane that comes

Was this a maintained road or?

A

No, no.

later appraisal, not in 1991.

Not at the point of my

-
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Q What vehicle were you driving to
access the property?
A I was driving a Jeep Grand Wagoneer,

four-wheel drive.

Q And were you able to access the
property after it rained?

A The day I went in there, if I
remember correctly, .it wasn’t a rainy day. It probably would
have been tough, in my opinion, to get in there on a rainy.
day.

Q When you went back there, what
did -- what you described as the land that you went down, what
did it look like?

A In the early ’'90s -- I believe the
appraisal was done in ’'91 -- it was overgrown, grass and
weeds, basically.

Q Did it appear like anybody was using
that land?

A If -- it did not appear that it was
used on a regular basis, to my best recollection.

Q . Let me show you Defendants’ Number
1. Can you identify that photograph?

A That’s the photograph I took. 1It’s
an enlargement of the photograph I took for this appraisal,

looking down this lane that I accessed the property with. I
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believe it’s -- this item -- looking towards the highway.
Q Okay. So that would be from
Dr. Parker’s property back towards Route 665?
A Yes.
Q And looking at -- do you see any

utility easement or utility lines, holes, anything of that
nature in the photograph?

A I believe this hole here, I believe
that’s a telephone pole or power line pole.

Q Okay. And to your knowledge, where
were those utility lines located in the clearing? Were they
on the left side, the right side, the middle?

A My best recollection, in the
appearance of this photo coming from 665 to Mackelsfield down
this lane, they were on the right side of the lane.

Q And does the photo show any signs of
travel where cars were being driven back and forth in'that
lane?

A No, not on a regular basis. There
was -- I believe this track right here is from my Jeep.
(Indicating.) It‘s -- I won’t say that -- but you know,
bogging down a little bit in the mud. You know, you could see
some tracks maybe here. (Indicating.) I think that --

Q It’s not a worn path in that photo

there?
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A No.

0 - And is this an accurate
representation of what that clearing looked like in 1991?

A That picture I took, yes.

Q To the best of your knowledge, was
anyone living there in 19912

A Oh, no, not in Mackelsfield.

Q Okay. Have you had an opportunity
to view that same access since 1991?

A No, I have not, although I pass by
it and that'’s --

Q When you pass by it, does it appear
to be in the same condition that it was when the photograph
was taken?

A Well, I think it remained the same
basically until, you know, some sort of operation, logging
operation or something, you know. I believe it’s gravel down
in there now.

Okay.

Again, that’s -- I haven’t taken
specific notice of it and I did not go back to the property
when all this came up.

Q How long did it take you to prepare
your appraisal? How long were you in the field?

A About a day.
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0 Did you see anybody using the land
that day? '
A No.
MR. JONES: That’s all the questions
I have.

CROSS-EXAMINATION

BY MR. COWARDIN:

Q Mr. Edwards, where were you standing
when you took this photograph?

A Well --

Q I mean, how far were you from Route
665, if you recall?

A I don’'t recall exactly, but I
believe I was standing near the division line between the

Mackelsfield farm and the piece of property that --

Q And this road is fairly straight,
isn’t itz |

A Yeah.

Q It’‘s almost pipe straight?

A Yeah.

Q So you were standing -- if the tree

line converge is here, you were standing over to the side a

little bit because you can’t quite see the end right there,
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can you?

A Right.

Q In other words, you’'re off to the
side of it just a little bit?

A Yeah.

Q Now, when you said this was the
tracks of your vehicle, was --

A It’s possible.

Q -- your vehicle over to the side? I
mean, the road runs down the side, more or less, or the
opening of it.

A Uh-huh.

Q So was this --

A Well, actually my best recollection,

the road, the tracks, are going to be as you’re entering.
They’'re going to be on the left-hand side or so because of
this easement. This line that was coming down here.
(Indicating.)

Q And --

A So my -- you know, yes, I have
apparently pulled over here because of this wood line right
here. (Indicating.)

Q Now, is this shadow or woods line?
In other words, your photograph is a little overexposed so

you’'ve got some real dark places here. (Indicating.) Do you

123
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know if that’s -- can you tell if that’s shadow or wood line
on that right side?

A I thought it would be wood line.

Q Well, it looks like the track goes
into it is the reason I asked. This looks like a shadow,-
though.

A This coming through here, yeah.
That is a track. (Indicating.) But you can see some -- it
looks to be branches right through here. (Indicating.)

Q You also appraised this property in
the 808, didn’t you?

A Uh-huh.

Q And of course you used the same road
to get in, didn’t you?

A Uh-huh.

Q In fact, you appraised the
Mackelsfield property in the ’'80s?

A Right.

Q Were you appraising the Mackelsfield
property this time?

A Well, I was appraising the
Mackelsfield plus two other properties.

Q Did you go all the way down the

lane? Could you get down this lane? (Indicating.)
A Uh-huh, yeah.
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Q So you passed it on your vehicle?

A I came down the lane in my
four-wheel drive.

Q And also you passed it back in the
'80s when you did the previous appraisal?

A Right.

Q You’ve been able to get down it
whenever you needed to, haven’t you?

A Yes, sir.

Q You know that it was farmed -- you

observed it being farmed at those times, didn’t you, both

times?

A Yes, sir.

Q Do you recall the date of the
picture?

A Not the specific date, but the
appraisal was dated -- that this picture came from --

September 23rd, 1991.

Q Is that another picture of this area

that you have got there? (Indicating.)
- A Yes.

Q Let me look at those a second.

(Document tendered to Mr. Cowardin.)

BY MR. COWARDIN:

Q What is this? 1Is this a corn field
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on the property?

A Yes.

Q } So it was being farmed at that time?

A Right.

Q And then this is another corn field
on the property?

A Right.

Q . September would have been when the
corn would have been harvested?

A Yeah.

(Documents tendered to

Mr. Cowardin.)
BY MR. COWARDIN:

Q Did you take pictures of
Mackelsfield?

A In ’'91, yes, sir.

Q Okay. Now, do you have anything
from your appraisal in the ’‘80s in that folder?

A Yes, sir, 1 do.

Q Didn‘t you take some pictures that
you used with that appraisal?

A Yes, sir, I did.

Q Okay. Let’s turn it over and take a

look at them just a second. I think I’'ve seen that. You took

some pictures of the lane, I think, in the ’‘80s. Yeah, isn’‘t

126
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this it? (Indicating.)

A That would represent it so that --
this is the property line of the farm.

Q When was that taken, ’85?

A Thereabout, August of ’85.

Q Those are fresh tracks right there,
aren’'t they?

A Uh-huh.

Q And so these pictures are taken in

'91 when the farmer was in there farming it, and these were
taken in ’857?

A Uh-huh.

Q Do you have any of the entrance? I

thought I saw on your previous appraisal an entrance --

A I believe there’s going to be a
copy.

Q So this is ’85? (Indicating.)

A Uh-huh.

Q Those are the tracks and this is the

clearing and that’s the power pole, right?

A Uh-huh.

Q Of course, this is pretty much
indistinguishable here. But these are tracks, right? This is
the way it was in ’857?

A Right.
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MR. COWARDIN: If the Court please,
I think they are probative. I think he took them and they
represent how it looked on the date then, don’t they? Don’t
they represent how it looked in ‘85 right there?
THE WITNESS: Yeah.
THE COURT: Do you want to ask to --
MR. COWARDIN: I would like to
introduce those. I think we could make copies of them and
return them to Mr. Edwards, but I would like to introduce
them. '
THE COURT: All right. The two of
the corn field will be Plaintiffs’ 6, I think.
(Plaintiffs’ Exhibit Number 6 was
marked in evidencé.)
' ‘ THE COURT: And do you want those
also? |
MR. COWARDIN: Just this one, 1
think, Your Honor. And then this copy, I think, shows
actually the lane.
BY MR. COWARDIN:
Q Mr. Edwards, do you know where you
were standing when you took this photograph? |
A That -- I don’t know exactly where I
was standing, but it was looking into the farm. And this is

more than likely the property in front of the farm.
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Q So then these tracks would be on the
property in front of the farm?
A That’'s my best recollection.

MR. COWARDIN: Judge, I’'d like to --
the Court to have those in the record also. I would like to
introduce those. That'’s all the questions I have, if Your
Honor please.

THE COURT: The two corn fields were
Plaintiffs’ 6, I think. The one of the field with the tracks
in the middle of it is Plaintiffs’ 7, and the copy which is}
entitled Lane Leading Into Farm is Plaintiffs’ 8.

(Plaintiffs’ Exhibit Numbers 7 and 8

were marked in evidence.)

MR. JONES: Okay.

THE COURT: Okay. The pictures of
the corn field is Plaintiffs’ 6. The picture of the field
with a path in the middle of it is Plaintiffs’ 7. The copy of

the picture which says Lane Leading Into Farm is 8.

REDIRECT EXAMINATION

BY MR. JONES:
Q The photograph that’s been
identified as Plaintiffs’ Number 7, it shows the lane leading

into the field; is that correct?
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A Right.
Q Do you know where that lane leads
to?
A My best recollection -- I believe I

was standing up near where the old home site was shooting back
towards the woods line on the lane that was leading out on
665.

Q This would be looking at a farm road
back to the field? 1Is that the lane -- I mean is that what --

A No. This is -- again, this is a
1985 picture and it’s -- actually it was a division point
between the two fields and the lane would come up, and then I
think it came up and beared towards the south, going over to
the Vellins’ property, I believe.

Q Does that lane --

A Well, this was the lane that would
come over to the old home site.

Q And would be the -- eventually led
to the Vellins’ property?

A I think it beared on over towards

the Vellins’ property.

Q Okay. Which was adjacent to
Mackelsfield?

A Right.

Q So this photograph that you're
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describing is on Mackelsfield, not on either Parcel 71 or 72
which is owned by Mr. Willis and Hampton Promotions?

A , No, it’s not.

Q - And the photograph that was
identified as a Lane Leading Into Farm, which would be
Plaintiffs’ 8, this photograph here, describe what that shows.

A It shows a lane, two tracks, and a

telephone or a power line easement running down on the right

side.

Q Does it appear to be a maintained
road?

A Maintained?

Q ' (Counsel nodded his head up and
down.)

A It appears that there’s been some

travel on it, but I mean the word "maintained,” no.
Q Okay. I want to direct your
attention to Defendants’ 1. Does that show more or less use

than the 1985 photograph?

A It shows less use.
Q Based on what?

A Based on the fact that there’s no
clear cut tracks on that road as there were in ’85.
Q You stated that you accessed the

property whenever you had to make these appraisals; is that
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right?

A Right.

Q And it took you approximately a day
on the 1990 appraisal. Did it take you about the same time on
the first appraisal?

A Yes.

Q And both times you accessed it with
a'four-wheel drive? .

A Yes, once in a Bronco and once in a
Jeep.

Q Did you ever have any trouble going
down the lane?

A Well, in ‘85 it was -- it was a
little easier, a little bit less bumpy than in early ’'90s. 1In
‘91 it was rather tough.

Q . How fast were you --

A There were a few ruts in that road,
if I remember correctly, that were either full of water or
just that were right bad.

Q How fast were you able to drive down
the lane?

A Five miles an hour.

MR. JONES: No further questions.
THE COURT: Anything further?

MR. COWARDIN: Just a minute, Your
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Court.

A
microphone.

BY MR. JONES:

A

Q
gsurveyor?

A
in 1979;

Q

.
? LRpS

A 121

b

,:9
- )
-
>

My name is Stephen I. Boone.

THE COURT: Don’'t worry about that

It doesn’t work anyway.

And what is your occupation?
Land surveyor.

How long have you been a land
I was licensed to practice surveying

Okay. And what schooling did you

have to complete to become a surveyor?

A

I've had three years of college and

continuing education courses in surveying.

Q

that correct?
A
Q

And you’re licensed by the State; is

Yes.

And I want to direct your attention

to Parcel 71 and 72 off Route 665, the property owned by

Leonard Willis and Robert Jones.

property?
A

Q
survey that property?

Are you familiar with that

Yes, sir, I am.

And did you have an opportunity to
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A Yes, sir.

Q And during your survey, what -- the
property line between Parcel 71 and 72, can you describe what
you saw on that portion of the property?

a Yeah. It was dirt. Do I have a
drawing or something in front of me?

Q Did you bring yours?

A I've got a file.

MR. RAILEY: I’ve got the same thing
if you would like to use mine.

(Document tendered to the witness.)

THE WITNESS: Yeah. This property
line --

MR. RAILEY: They're all copies of~
the same thing.

THE WITNESS: Yeah, I see. The
property line runs down the center of the dirt road there.
BY MR. JONES:

Q Okay. And when you say dirt road,

could you describe that dirt road?

A This dirt road is a potholed old --
old farm road.

Q Did it appear to be in use?

A Only occasionally maybe by hunters

or something like that.
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Q Were you able to drive down the dirt
road?

A Yes.

Q What type of vehicle were you in?

A I was in a pickup truck.

Q Was it a smooth lane or --

A No. It was just an old potholed
farm road.

Q How fast were you able to drive :-down
that?

A I would say less than five miles an

hour. I had to keep my foot on the brake because my truck
might have idle too fast.

Q And have you had the opportunity to
go back and measure the clearing and the trees at the rear of

the property line?

A Again or now?

Q Now.

A Now, yeah.

Q And do you recall how wide that was?

Do you have your notes?
A Yeah. I thought I did, but they’re
out there. I will go get them, if you don’t mind.
THE COURT: Yeah. That would be

fine. Thank you.
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did not personally go out

trees out there.

employees do that.

BY MR. JONES:

that?

N © B

Q
line to tree line?
A
say it’s about 38 feet.
Q
A
Q
located any utility lines
A

telephone, power.

Q

124
THE WITNESS: I have field notes. I

and measure the distance between the

MR. JONES: Okay.

THE WITNESS: I had one of my

What’s your employee’s name that did

Timothy Frye.
And he'’s present here today?
Yeah.

Okay. How wide was it from tree

From tree line to tree line I would

You say about?

Within a half a foot.

And in that 38 feet, are there
or poles?

Sure. There’s an overhead wire,

How far from the edge of the tree

line would the utility lines be?

A

I would have to do some math.
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Probably 15 feet. Fifteen feet, that’s correct.

Q Okay. Try to speak up louder. How
wide is the area today that’s I guess encompassed by the
gravel and everything that lay on the ground at this point?

A The actual road today appears to be
about 17 feet, 18 feet wide.

Q Is that the same width that the lane
was when you first viewed the property back in 19912

A I can say that the road back then

was much smaller than it is now.

Q When you say much smaller, was it --

A It was a dirt road. It wasn’'t a
gravel road.

Q Was it maintained where it looked

like it had been cleared, or was it established by tire
tracks?

A It was pretty much established by
tire tracks. I mean, there was trees running against you on
one gside. It wasn’t, you know, a cleared right-of-way or
anything.

Q And in your opinion how far apart
were the tire tracks?

A About seven feet apart, six or seven
feet.

Q And did you observe any other area

137
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other than those tire tracks being used?

A . I'm not understanding --

Q Was there any other area that you
observed a set of tire tracks leading through --

A No. They were the only set of tire
tracks out there.

Q Did it appear that more than one

vehicle could pass on those tire tracks at the same time?
A No at all.
MR. JONES: I have no further

questions.

CROSS-EXAMINATION

BY MR. RAILEY:

Q Mr. Boone, how many times have you
been to the property?

A I have been to that property several
times over the past -- well, since I did my original survey
for other things.

Q . Well, prior to 1991, how often had
you been to the property?

A Probably none.

Q So your testimony would be, as I

understand it, that prior to 1991 you have no idea of what the
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path looked like?

A No.

Q And so when you say you’ve been
there several times, it would all be from 1991 to 1996?

A Yes, sir.

Q All right. I noticed that you have
testified from a map that appears to be drawn on a yellow
piece of paper. 1Is that in front of you?

A This is a recent survey that we --
the most latest time that we’d been out there.

Q Did you personally prepare that map?

A Mr. Frye did.

Q So when -- and you'’ve already

testified that you didn’t make the measurement of the field?

A No, sir, I haven’t, but I have very
recently been out there.

Q But when you went out there, did you
make any measurements?

A No, not me personally.

Q Okay. Do you know where that
measurement was made? Where was it made on the Willis and
Hampton Promotions property? Was it made 10 feet from the
road? 20 feet? I talking about between secondary Highway 6.

A Right. We made one, two, three,

four, five measurements of the width of that road from the
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highway and back to the rear of the property line.

Q What were the widths on those
various measurements?

A They were between, like I said
before, 17 and 18 feet.

Q All right. When you made those,
what did you measure? From what to what?

A From the edge of the road to the
other edge of the road.

Q And that would be just a road -- the
top of the road?

A Yeah.

Q Did you take into account the Qitch
lines?

A I don’t think thére's any ditches
there that I recall -- not a lot. There may be some small
swells, but....

Q Well, it’s your testimony there’s no
ditch out there?

A There may or may not be a ditch.
They didn’t show that on the field notes. Like I said,
ditches there may just be swells, or you know --

Q But your testimony is you really

don’t personally know?

A I didn’t recall seeing any.
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Q Did you take into account the tree
line?
A Yes, sir.
Q And did you make any measurement

from tree line to tree line right on the boundary between the
Mackelsfield property and the Willis property?

A Repeat that question.

Q Did you make a measurement of the
distance from tree line to tree line on the boundary between

the Willis property and the Mackelsfield property?

A Yes, sir.
Q And what was that measurement?
A That measurement was an accumulation

of two measurements. It was 38 and a half feet to be exact.

Q When you say an accumulation of two
measurements, what do you mean by that?

A They measure from the property line,
which goes down the center road, and they have an iron stop
there. By their field notes, they know from the iron stop
that this tree line of eight feet. The same iron stop over

from the tree line, 30 and a half feet.

Q And --

A I would add those two measurements
together.

Q And it is your testimony that there
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is a tree line that runs right to the boundary between the
Parker property and the Willis and Hampton Promotions
property?

A Yeah. The tree line, according to
my man’s field notes, does run -- I don’t understand your
property question.

Q All right. I’'m going to show you an
aerial photograph which has been accepted into evidence as
Plaintiffs’ Exhibit Number 3. Have you ever seen this aerial
photograph before?

(Document tendered to the witness.)
THE WITNESS: No, sir.
BY MR. RAILEY:
Q All right. Are you familiar --

would that appear to be --

A Yeah, this looks like it. That
looks like -- what’s your question?
Q My question is I want you to show me

the tree line that exists on the boundary between the Parker
property and Willis and Hampton Promotions property

A Could you show me their property
first on here?

Q Does this appear to be the path that
traverses the Parker property and ultimately the Willis and

Hampton Promotions property? (Indicating.)
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A Yeah. This does look like the field
up at the roadway. That’s the dirt road right there.
(Indicating.) Yeah. I would say that’s the field there that
separates the tree -- the map -- this is the Hampton Roads
property.

THE COURT: You need to speak up so

the young lady over there can hear you.
BY MR. RAILEY:

Q Hampton Roads Promotions and Willis?

A Uh-huh. Yeah, that’s their property
up here. (Indicating.)

Q All right. Where would you, on this

map, if you can recall, where would the measurement have been

made as to -- where would the boundary be?

A Right here. (Indicating.)

Q That would be the boundary right
there?

A That would be the measurement from

tree line to tree line.

Q Is that where the boundary is
between the Parker -- |

A Yeah. The boundary runs -- if I had
to use the tree line on this map to indicate the boundaries,
the boundary would be right behind by this tree line right

here, right up in here. (Indicating.)
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Q And so that’s where you say you
measured your -- the employees measured --
A Yeah.
Q It was only 38 feet?
A That’s right.
Q You testified there was no ditch

line out there?

A . No. I think I testified that -- I
meant to say I didn’‘t recall a ditch line out there.

Q But you’'re -- now, the survey that
you have referred -- I don’t believe that’s been introduced --
but it is a survey prepared by you in 1991 and that’s of
Parcel 72. That shows the'boundary of 72 and this other
boundary as being the dirt road, the center line of the dirt
road?

A Right.

Q And would the normal or the -- I
also want to show you this. This didn’t make too good of a
copy, but this is a map that you did of the other parcel
belonging to these -- belonging to therdefendants, and what
is -- the boundary that separates 71 and 72 as shown on that

map, the dirt road?

A Right.
Q Once again. (Indicating.)
A Uh-huh.
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Q And when you did the survey, you
thought that the dirt road was of sufficient monument to be
included in your survey?

A Uh-huh.

Q And when something is a monument,
you’‘re talking abcut something that’s been there for some
duration in time?

A Yeah.

MR. RAILEY: That’s all the
questions I have.

THE COURT: Anything further of this
witness?

MR. JONES: Just a couple of follow

up.
REDIRECT EXAMINATION

BY MR. JONES:

Q When you say on the plat that you
prepared -- you indicate a dirt road. When you say dirt road,
are you referring to the set of tire tracks between the
property lines?

A Uh-huh.

Could you speak up so that --

A Oh, yes, I'm sorry.
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Q And then you refer to the tree lines

at the rear portion of the Willis property; is that correct?

A That is correct.
Q And it measures 38 and a half feet
wide?
A Yes.
MR. JONES: I have no further
questions.
THE COURT: 1Is this fella free to .
go?
MR. RAILEY: As far as I'm
concerned.
(Mr. Jones nodded his head up and
down.)

THE COURT: Thank you very much. I
appreciate you coming.

MR. JONES: The next witness would
be Timothy Frye.

THE COURT: Have a seat in the

chair, Mr. Frye.

TIMOTHY FRYE,

called as a witness by the Defendants, having been first duly
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sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. JONES:
Q Good morning, Mr. Frye -- or good

afternoon now. Please state your name for the record.
A Timothy M. Frye.
And how are you employed, Mr. Frye?
I'm a party chief of Steve Boone and
Associates.
Q And what do you do?
A I'm a survey crew chief. I go out

with the crew and we perform surveys for the company.

Q How long have you done that?

A I've been with Mr. Boone now for
nine years.

Q And during that nine years, have you

had an opportunity to go out off of Route 665 and do some
survey work for Mr. Willis and Mr. Jones?

A Yes, I have.

Q And that was a survey known as the
Annie Hawks property?

A Yeah, Annie Hawks estate.

Q Can you describe the boundaries
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between Parcel 71 and 72?2

A

Q
A

136

Parcel 71 and 722
The access to which you gained --

Okay. There was a dirt road there

that dissected the property.

would call a

rutted, sort

at all.

and a truck.

be?

ten, 12 feet

Q
A

farm lane.

» 0 P 0

And can you describe that dirt road?

A very small farm lane. What I

Did it appear to be actively used?
Not much. It was --
And why do you say not much?

Because of the very poor condition,

of grown up on either side of it, not very wide

A

How wide was it?

Basically just about as a vehicle
How wide would you say that would

Ten foot at the most, maybe ten --

maybe, at the most.

Q
A

And how long were you out there?

We worked on that job probably for a

good month right at the beginning, I would say.

Q

Did you see anybody else using the

[}
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lane?
A No, I didn’t, not while I was there.
Q Okay. And since that time, have you

had an opportunity to go back and view the property again?
A Yes, I have.
Q Is the land in the same condition
now as it was back when you initially performed the survey

back in ‘91?2

A Right. No, it’s not. Very
different.

Q How is it different?

A Well, it’s got quite a bigger road

in there, I would say.

Q Wider?

A Wider and in better condition,
improved quite a bit. I was really surprised when I saw it.

Q Okay. And did you have an
opportunity to take the measurement between the -- along the

rear property line approximately where the tree line is?

A I'm not sure I understand exactly
what you mean.

Q The tree line that runs on the rear
of the Willis property where it -- where there’s a clearing

where utility lines run and where there’s an alleged

right-of-way that passes, did you measure from tree line to
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tree line?

A In the initial survey?

Q ‘ At any point.

A At any point. We went back and did
a little bit of measuring in there back -- I guess it’s been
back in March, March of this year.

Q Okay. What did you find at that

point? How wide was the clearing?

A Let’'s see. 1I've got some notes
here. From the center of the road it looks like we got about
30.5 feet from the center of the road over to the tree line
there to the -- it would be to the right of the road.

Okay. How far to the left?

A To the left, about eight feet, I
guess.

Q And those measurements were taken on
the ground?

A Yes.

Did you physically --

A Taking an average of the tree_ line
there.

Q And you physically --

A Physically, yes.

Q And how wide was the road surface?

A The actual road itself, about 18
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feet wide,

Q

139

And when you performed the survey

back in 1991, did you place pins along the boundary between

Parcel 71 and 722
A

We hadn’t on the other.

We had placed some on one parcel.

And --
On the right-hand side.
Where were those pins placed?

Well, we had one pin that went just

about in the middle of the road there.

Q
pin?

A

Q

A

Q
the road now?

A

Q

lane in the same position
did your survey work?
A

wider.

And did you go back and locate that

Yes, I did.
Recently?
Yes, I did.

Did it appear to be in the center of

Yes.

Based on your observation, was the

now as it was when you originally

Basically in the same position but

Did you have an opportunity to
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observe any underbrush or any clearing of any sort along the
right-of-way?

A Along the lane.

Q Did you observe any, I guess,
evidence of whether there had been clearing or not along that
lane?

A Right. Well, it definitely had been
cleared a lot, more than what I remembered.

Q Why did you come to that conclusion?

A Well, it was pretty evident that it
had just recently been cleared. There was some logging
activity going on behind us there.

Q What type of vehicle did you use
when you performed the initial survey in 19917

A It was a GMC pickup work truck.

Q And were you able to travel without

any problem along that lane?

A Very carefully.
Q And why did you have to go
carefully?
- A The road was in fairly poor

condition, potholes and ruts.

MR. JONES: I have no further

questions.
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CROSS-EXAMINATION

BY MR. RAILEY:

Q I understand that you went out, and
after the road had been improved, made measurements from tree
line to tree line at the point where the boundary between the
Willis property and the Parker property traverses the path; is
that correct?

A Yes.

Q And when you say that it was 38.5
feet, was that measurement made right at the boundary line?

A Very close to it. Right there at
the boundary line.

Q When you say very close to it, how
far is very close?

A I would say within 10 feet of the
boundary there.

Q That would be 10 feet on the Willis
side of the boundary?

A Yes, sir.

- Q And there -- was there still any
distinct tree line running into the Willis property?

A There was a tree line there, yes,
sir.

Q Was it a distinct tree line?
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A Yes, sir, distinct enough}
Q If you could look down that tree
line going into the Parker acreage, it was about as straight

as a tunnel, wasn’t it?

A That’s on the back side of the
property?

Q Yes, sir.

A Yes, sir, fairly straight.

Q And how far did that tunnel, for.

lack of a better term, continue into the Willis property?

A I'm not really sure I understand.
At that same --

Q How far did that same tree line
continue?

A I guess all the way to the end of

the woods there which was --

Q How far did the woods continue to
the Willis property?

A Well, one side there maybe -- I
don’t know, maybe 50, 75 feet.

Q What about the other side?

A The other side a little bit longer,
probably 200 feet.

Q All right. When you say you

measured from tree line to tree line, what type of tree did
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you measure from?

A What type of tree?

Q ‘ Yeah. Was it a pine tree or an oak
tree or --

A Well, I don’t really -- I wasn’t
distingquishing what type of tree it was.

Q How did you decide where the tree
line was to start your measuring?

A The tree line -- just an average of
the growth.

Q How did you determine that average?

A Just by sight, just taking an
average of the tree line there.

Q Which way did you look to
determine -- did you look back towards the Parker property or
back towards the road?

A We would have been looking probably
back towards the road, I would say.

Q So you’re looking at a tree line

that would continue on one side 50 to 75 feet, as I understand
you, and on the other side, a little bit further. I-believe
that was your wording.

A As far as tree line being a little
bit wider on the Parker side.

Q Well, you were talking about where
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the tree line continued into the Willis property and you
indicated on one side it went 50 to 75 feet, and on the other,
a little bit further.

A Yes, sir.

Q But you looked at the tree line --
you looked into the Willis property as opposed to looking back
into the Parkér property to determine where the tree line was?

A : That is correct.

Q How many different places did you
measure the tree line? Just that one?

A If I recall, probably just that one
right there at the....

Q So you didn’'t -- even though you had
S0 to 70 more feet and a little bit further on that side, you
didn’t try to measure it any further back?

A No. We just took it an average
measurement.

Q What about -- is there a ditch line
that defines that path?

A Yes, sir. There was a ditch, I
believe, running down the side of the road, a small ditch on
the right-hand side.

Q What about on the left-hand side, is
there a ditch?

A Not really a ditch per se, just a
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little swell, I would say.

Q Did you measure from the swell to
the ditch?

A From the swell to the ditch?

Q Yes, sir.

‘A Actually all I measured was just the
road, just the limits of the road.

Q Well, you just testified you
measured from tree line to tree line.

A Tree line to tree line.

o] So that would be different from the
limits of the road, wouldn’t it?

A Yes, sir. I wasn’t concerned with
the ditch. I wasn’t asked to --

Q That ditch runs all the way across

the Willis property to the Virginia secondary highway, doesn’t

it? Does it not?

A All the way out to the main road?
Q Yes, sir.

A Yes, sir.

Q And the swell runs all the way out

to the main road, doesn’t it?
A I believe it does, yes, sir.
Q But you weren’t concerned with

measuring that?
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A No, I wasn’'t asked to, so I didn’t.
MR. RAILEY: All right. That’s all

the questions I’'ve got.
REDIRECT EXAMINATION

BY MR. JONES:

Q Just briefly. The tree line runs on
the left and right-hand side of the lane. 1Is that a .
consistent tree line or does it jut in and out?

A It juts in and out.

- And when you took your measurement,
did you take it from the nearest to the center trees or did
you take it at a point which was halfway between the closest
and fartherest distances?

A What I was doing was just taking an
average of foliage, is what I would call the tree line,
foliage.

Q | And ydu attempted to do that at the
rear of the property line?

A Yes, sir. At around the reér of the
property line.

Q From the rear of the property,
looking toward the State maintained road, toward 665, is the

tree line fairly consistent, or is it just a single tree here
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and there?
A It's....
Were you able to determine a tree
line?
A Yes, just an average. It’'s sparse.
in there.
MR. JONES: I have no furtyer
questions.

MR. RAILEY: Just one.

RECROSS-EXAMINATION

BY MR. RAILEY:

Q When you say foliage, did you
measure for the tree itself or did you measure from where the
tree extends out over the ground?

A I'm referring to where the tree
extends out over the ground.

Q Okay. So if you had had an oak tree
that had branches that extended 20 feet out, you would have
measured from 20 feet out as opposed to the trunk of the tree?

A Yes, sir.

MR. RAILEY: That’s all the
questions I’‘ve got.

MR. JONES: I don’t have any other
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THE COURT: 1Is Mr. Frye free to go?
MR. JONES: Yes, sir.
MR. RAILEY: Yes, sir.

THE COURT: Thank you very much.

You are free to leave.

MR. JONES: Leonard Willis.

LEONARD WILLIS,

called as a witness by the Defendants, having been first duly

sworn, was examined and testified as follows:

BY MR. JONES:

Court.

DIRECT EXAMINATION

Q Please state your name for the
A Leonard Willis.
Q And are you the owner or the trustee

for C. Leonard Willis Pension Plan which owns Parcel 71 and 72

in Isle of Wight County located along Route 665?

A I'm the managing trustee.

Q Okay. And when was that property
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purchased?

A It was approximately 1989.

Q Okay. And did you have an
opportunity to view the property before you purchased it?

A Yes, I did. I received the public
announcement. I visited all the parcels that were involved in
the sale.

Q And based upon your observation,
could you please describe what Parcel. 71 and 72 looked like,
the Annie Hawks estate?

A It was -- there were six parcels, I
believe, in the Annie Hawks sale. Parcel 71 and 72 were
adjacent on the -- what would be in the, I believe, the north
side of Route 665, and they would be partially pie shaped. By
that I mean deeper where they join each other in the center
and they tapper to a smaller dimension to the right and left
if you‘re facing the dividing line between the properties.

Q Did you observe any roadway across
either of the parcels?

A There was a set of tire tracks
essentially down the property line, dividing line. And at
that time I was driving a Jeep Grand Wagoneer, four-wheel
drive, and I could only go approximately 20 yards into the
wooded portion of the property to the rear of the property

because there were trees fallen across the lane so I could not
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drive through. So I got out and walked to the rear of the
property. It was very narrow. The foliage was in fact
scrapping the side of my vehicle.

Q And how wide were the tire tracks?

A The tire tracks were as wide as a
normal passenger vehicle which is less than six feet from
center to center. There was no ditch. There were water
filled potholes, but there was no drainage ditch. There was
no evidence that the property -- that the road was being used
for any access of any particular type or regular frequency.

Q Did you observe anybody use the
property?

A - I went -- I made a survey around the
entire property, and I drove up and down the lanes to get a
fix in my mind of where the lines were. I saw no individuals
at all. I would note that I did visit that same property --
I'm a quail hunter -- I did visit that same property in the
early 1980s and accompanied Dr. Larry Sharp, who then had
permission to hunt it. And he was driving a Chevrolet
Suburban four-wheel drive and we could not traverse the lane
then.- So I have never seen anyone use the lane at the time
that I was familiar with the property or since I have been the
owner of the property.

I might also say that I've been a

property owner in Isle of Wight County since 1976. I own 350
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acres running between Gatling Point and the Smithfield town
line, so I regularly go down that road to visit my property.

o] How often would you say you drive by
your property located on 665?

A In the hunting season, a half a

- dozen times a month. And the rest of the year, infrequently,

every two weeks.

Q ‘ And at no point have you ever seen
anybody else on your property; is that correct?

A I have seen about -- a year ago ---a
black man was -- had a pickup parked just off the highway and
was attending a garden on the parcel. If you are facing from
the highway, the parcel on the left. And I noticed him aqd I
didn’t stop and talk to him because I didn’t really care if he
was gardening. Harold Griffin was renting the farm and if hé
was allowed to do it, that was okay with me, but that was the
only person I’'ve ever seen on that road.

Q Okay. And have you had an
opportunity to view the property in the last six months?

A Yes, I have.

Q Could you describe what the property
looks like today?

A It’s been graded, graveled, ditches
have been constructed or a ditch has been constructed. There

has been trees cut on our property and it is a fairly level --
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although there was some ruts the last time I saw that gravel
carried by some heavy trucks. But it has been significantly
modified in the last several months.

Q And the improvements or
modifications to the lane, have they benefited your property
in any way?

A (The witness shook his head from
side to side.) I believe they are obviously a detriment to
the property. They shorten the turning radius for the farmer.
And also the contiguous pieces of property as they are, have a
different and higher market value than if they were separated
by a street or a road or something that detracts from the
common use as a single parcel, so I think there’s been a
degradation in the value.

Q And when you first traveled over the
property prior to your purchasing it, was there any gravel
placed upon the ground?

A Absolutely not.

Q What would you describe the lane’s
condition? What was it made up of?

A It was visible that vehicles had
passed and traversed the lane, but it was grown up. The weeds
were well above the hood of an automobile in the center, so
that indicated to me a very infrequent passage. And as we

already mentioned, the actual weeds and the trees and pines,
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foliage and so forth was, in fact, scrapping the side of my
Grand Wagoneer so that I stopped and backed out.

Q Was there any room for another
vehicle to pass -- ‘
No.
-- on either side of you?

Certainly not.

0o r» O W»

Were you able to turn your vehicle
around to exit?

A I had to back all the way to the
highway.
MR. JONES: Please answer Mr. Railey

or Mr. Cowardin’s questions.
CROSS-EXAMINATION

BY MR. COWARDIN:

Q Mr. Willis, you indicated that you
first saw this property in 1989, but the fact of the matter is
that the sale was held in 1988, wasn’t it?

A I said approximately 1989.

Q If May 6th, 1988 is on this deed;
would that be correct?

A I'm certain that it is correct. I

remember I knew it was quite a while ago, though.
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0 And when you went down this road,
you could see that it went a long way, couldn’t you, all the
way down to a farm?

A Certainly not. You could not see
all the way down because the trees had fallen across it. And
I had no reason to go beyond the boundary of the property. I
was looking at the --

Q In other words, your testimony is
that you were a perspective buyer for this property and you
didn’t look down this lane to see how far it went?

A I had no interest in that. I had a
survey or a boundary line that told me the property was going
to be offered for sale, so that was the only -- and I don'’t
trespass on other people’s property, so I didn’t go beyond
that.

Q And you didn’t look either, did you?
Is that your testimony?

A I don’t recall looking. There was
nothing to see and I didn’t have any idea there was anything
down there.

Q Well, did you see the pole line that
ran down there?

A I saw a single power line which --
I'm a certified electrical engineer and I saw no reason to

decide or view where the pole was going. It appeared to be
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carrying a line to serve a transformer somewhere and I had no
idea where it went. I just knew that I had -- content with
the property that I was going to bid on. That’s the only
interest I had in it.

Q Well, naturally as a perspective
landowner here -- and in fact you paid $330,000 for this
property; is that correct?

MR. JONES: I’'m going to object,
Your Honor, as to relevancy as to what he paid for his
property.

MR. COWARDIN: I think I can tie it
in, Judge.
BY MR. COWARDIN:

Q The deed says that you paid $330,000
for the property; is that correct?

A All of the properties involved in
that sale I paid $331,000 I believe.

Q And that was about 20 acres, some up
Route 668 and then these two parcels?

A No. It was 62 and a half acres.

0 . Sixty-two and a half acres. But you
investigated what was going on around there at the time that
you bought this, didn’t you?

A I investigated the boundaries of the

property, and of course, as I testified, I am a long time
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property owner of a home about three miles from there, so I
knew what was happening in Isle of Wight County and I knew
that I wanted to be in that end of the County for possible
potential growth in the future. I had no further interest in
who was doing whaﬁ around the property.

Q Well, you weren’t interested in the
fact that Mr. Kuesal had proposed a 1,400 unit development for

Mackelsfield and other property behind or adjacent to this

property?

MR. JONES: Your Homor, I object
again --

THE COURT: What’s the relevancy?

MR. JONES: What’s the purpose of my
my client -- |

MR. COWARDIN: If the Court please,
I think that -- I'm trying to show this that witness would
have investigated a situation and would -- it appears to be
the point of his testimony that he didn’t observe or care
about this dirt road that’s now become the subject of this
guit. I think I'm -- I'm trying to show --

THE COURT: A credibility issue? A
credibility issue, I assume?

MR. COWARDIN: Right. He would have
been interested in the adjacent property because he paid so

much money for the 60 acres.
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THE COURT: Okay. Go ahead.

BY MR. COWARDIN:

o] You didn’t hear about the rezoning
or down zoning of Mackelsfield and other adjacent parcels
adjacent this property?

A I didn’'t say that. I was in fact
involved in that. Dan Kuesal came to me and asked for my help
on --

Q No. My question was did you -- did
you investigate that down zoning? Did you understand that it
was happening?

A I went to the -- came to this room
and testified on Dan Kuesal’s behalf that I thought it should
be done. And the reason I did that is because I knew exactly
what Dan was going to do. I, in fact, had verified where he
was going to build his access. He has another access to this
property.

Q I didn’t ask that question. I --

A And I investigated that --

THE COURT: Hold on a second. We
don’t want to get into the specifics of the deal. The idea is
he would have looked down the road if he was paying that much
money for the property. That’s the end of that.

MR. COWARDIN: Yes. That’s all,

Your Honor.
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THE COURT: Okay.
MR. JONES: Yes, sir.
REDIRECT EXAMINATION
BY MR. JONES:
Q When you drove your four-wheel drive

back towards the rear of the property, you eventually said it.
came to a point where it was impassable; is that correct?

A Yes. I think it was two or three
car lengths into the -- past the tilled field.

Q Did you observe some utility lines
running back continuously through the woods?

A Actually I only looked at the
utilities lines from thé highway to determine whether or not
it would be -- where the poles were; how closely they were set
to determine whether they would be something that would
adversely impact possible partition of those properties
because I was aware that under the Isle of Wight zoning laws, |,
those being separate pieces of property, had to cut each one
of them into three pieces without having to have any approval
from the County, so I only looked at it from that standpoint.

Q All right. Prior to your purchase,
did you make an inquiry as to the title of the property -- or

subsequent to closing?
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A Subsequent to closing I certainly
engaged an attorney to determine title. But at that time I
relied on the fact that it was going to be commissioner sale
and I felt that I would have good title.

Q Okay. So prior to buying it, you
did have an opportunity to view the property, the utility
lines which transversed the property, and you attempted to
drive the boundaries to inspect your property; is that
correct?

A That was pretty much the extent of
the analysis that I did at that point.

MR. JONES: Okay. I have no further

questions.
RECROSS-EXAMINATION

BY MR. COWARDIN:

‘ Q Mr. Willis, the deed recites that
the public auction was on May 6th of ’88, and then this deed
was done on March the 25th of 1991; does that sound correct?

A I know there was an extended period
when we believed that the public announcement had not
adequately defined the property, and we were investigating
whether we wanted'to attempt to overturn the sale. We

eventually decided to go through with it, and it was several
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months or years after the actual sale.

Q And in the meantime you -- a
surveyor had been hired to do a survey on Parcel 71 and 72?

A I believe that’s correct. I hired a
surveyor to do a boundary survey on all the property in the
sale.

MR. COWARDIN: That’s all I have,
Your Honor.

THE COURT: All right. Anything
further?

(Mr. Jones shook his head from side
to side.)

THE COURT: All right. Thank you,
sir. Step down.

MR. JONES: Robert Jones.

THE COURT: All right. 1It’s 1:00.
How many witnesses do you got?

MR. JONES: We can take him now or
we can take him after lunch.

THE COURT: Do you-all have any
rebuttal or do you know at this point? |

MR. RAILEY: I don’t think so, but I
can’'t absolutely approach that until --

THE COURT: All right. What we’re

going to do is break for lunch. Be back at 2:00.
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(Lunch Recess.)
THE BAILIFF: The Court is back in
session. Take your seats, please.

MR. JONES: I call Robert Jones.

ROBERT JONES,
called as a witness by the Defendants, having been first duly
sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. JONES:

Q State your name for the record.
A R.W. Jones.
Q And are you the president of Hampton

Promotions, Incorporated?
A Yes.
Q And are you co-owners of the
property that’s in question here today?
Yes.
When did you purchase the property?

In -- sometime in ’‘88.

0 P 0 P

And how did you become aware of the
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sale of that property?

A Through an add in the paper.

Q Okay.

A And Mr. Magette told me, too,
because I saw it and Mr. Magette told me that they had a
contract on something -- something happening in the back.

Q Okay. And after you learned of the
sale, what action did you take?

A They had the sale on the courthouse
steps or the -- in town and I went to the sale.

Q Prior to the sale, did you ever have
an opportunity to view the property?

A I went and I could get my car off of

the highway, but I didn’t have a four-wheel drive, and I got

off the highway, but that’s all I could do.

Q What type of vehicle were you
driving?

A I was driving a Lincoln.

Q And when you say you got off the

highway, how far did you travel?

A A couple of car lengths, a couple of
car lengths.

Q And could you observe any
right-of-way across the property?

A You could see there’s been something

174
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there, but a lot of rubbish had fallen. Tree limbs and all
had fallen. And at that time I don’t believe you could drive
through there other than a four-wheel drive.

Q Okay. So after viewing the
property, you eventually purchased the property; is that
correct?

A That'’s correct.

Q And at some time later you closed on

the property; is that --

A In 91, I believe.
Q Why was there a delay?
A It was some question about part of

the title. I’'m not sure. The lawyers were handling that.

Q To the best of your knowledge, do
you know if it was dealing with the actual sale of the .
property with the advertisement and the --

A It was something about that, the way
it had been advertised.

o] Okay. And since you closed on the
property in 1991, have you gone back and visited the property'
since then? |

A I haven’t been on the property, no,
other than just in December, I think, when we went back.

Q Well, prior to December did you ever

see the property or --
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A I go to Newport News three to four
times a week so I see it on the way to Newport News and on the
way back.

Q Okay. Have you ever seen anybody
driving over your property?

‘A No.

Q Now, directing your attention to the
spring of 1995, did you ever have occasion to have a
conversation with Art Rawlings?

A He called me to ask permission to
cut some ditches along the existing path, and I told him
that -- he asked me did I think ditches would be helpful and I
said it would, but I’'d have to get my partner’s permission,
too, because I only owned half of it.

Q Okay. And then after you had that
conversation, did you ever observe any ditches or improvements
to the path being made?

A About the same time that they went
in with a motor grader and shaped the path up, and I don’t
think they pulled ditches. I think it just got a -- kind of a
swell on each side.

Q And in December of this past year,
did you go to the property and --

A After they put gravel down, I went

and measured -- I measured 14 feet.

176




O O N o O e W N

I I S S T S T S T S O S o S o S S N I
M s W N H O VW O ® N AW e W N+~ O

Testimony of Robert Jones / Direct

165

Q And when you measured 14 feet, what
were you measuring at that point?

A I was measuring gravel.

Q So not inclusive of any swell or
anything?

A I don’t remember it really being a
true swell.

Q Okay. And have ybu ever -- have you

personally gone out there and measured the opening and the
clearing of the rear of your property line?

A After they started the logging, I
measured, it spread out to about 18 feet back to the property
line and the -- up by the highway where they put the maps
down. It was over 30 feet there.

Q Okay. And the clearing and trees,’
did you measure that?

A At the back property line, when I
measured the gravel, it was from 45 to maybe 50 feet to the

trees, not --

Q When you say tree, what part of the
tree?

A To the base of the tree.

Q Where approximately were you at

the -- how did you establish the rear property line?

A There was pins back there. They had
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pins; one in the center and some on both sides.

Q And that’s where you took your
measurements?

A Right.

Q And it’s your testimony that the
clearing was approximately 50 feet from --

A Through --

Q -- the base of the tree on one side

of the lane to the base of the tree on the opposite side of
the roadway?

A Right.

Q And did you have the opportunity to
have a conversation with a Mr. Dan Kuesal? .

A Back right -- I guess not long after
we bought the property. I think it was even before we got |
title to it because it was a subject of us having title, and
he wanted to --

MR. RAILEY: 1I‘’m going to object to
any conversation that occurred with Mr. Kuesal. Mr. Kuesal is
not a party in interest. What he says would certainly be
hearsay, and I don’‘t know of any exception of the heafsay rule
that would allow his -- any comments made by him into
evidence.

MR. JONES: I will withdraw the

question.
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THE COURT: Okay.
BY MR. JONES:
Q After your contact with Mr. Kuesal,
did you enter into an agreement with Mr. Kuesal?
A We did.
Q And based on that, what were you

supposed to do?

A : We were supposed to give him a

~ right-of-way --

MR. RAILEY: Any agreement between
Mr. Kuesal and Mr. Jones would be irrelevant and immaterial to
the controversy that exists between these parties. Mr. Kuesal
is not a party in interest.

THE COURT: I assume it has to do
with this road?

MR. JONES: Yes, Your Honor.

THE COURT: Okay. Go ahead. What
did you agree to do?

THE WITNESS: We agreed to sell him
a right-of-way and -- for money, plus he was going to put a
State maintained road in and give us sewer and water
connections for the property we had there.
BY MR. JONES:

Q Okay. And when you purchased this

property at the sale, were these the only two parcels that you
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purchased?

A No, 1 believe it was six. We bought
some on 668, and then these two and across the street we
either -- it was either broken up into two or three parcels on
the opposite side of 665.

Q And you purchased that with the --
what was your intent when you -- why did you buy the property?

A Well, we’'re speculators and we just
bought it hoping something was going to happen.

Q "Have you, since the time you bought

it, sold any of the property off?

A Yes.
Q And where are those parcels located?
A In front on 668, and the parcel that

fronts on 668 and 665, on the corner piece.

Q - And what are those parcels being
used for now?

A Residential.

Q Okay. Prior to the improvements to

the alleged right-of-way, what did the path look like across
your property?

A What I observed was just a one lane
with ruts, really.

Q And you said you were able to pull

in roughly a couple of car lengths?
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A Correct.

Q Were you able to turn around?

A No, I backed out.

Q Was there any room for anyone to
pass you on either side?

A No.

Q Did you observe anything which would
indicate that anyone had traveled along that path?

A I didn’t think anybody was using it.
I never saw anybody.

Q Did you see any other tire tracks

across your property?
A No, sir.
MR. JONES: That’s all the questions

I have.
CROSS-EXAMINATION

BY MR. RAILEY:

Q There’s no question that it was a

path across on your property?

A It was something there.

Q There’s no question it was a path?
A It was ruts, yes.

Q Ruts made by an automobile?
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A Right.
Q Or a truck, something of that
nature?
A Right.
Q Do you recall when you talked to

Mr. Kuesal, the deal that you’ve alluded to, that he wanted
his right-of-way to be 125 or 126 feet wide?

A No. My recollection is of -- it is,
I guess, a copy of the option he had. I think it was 75 feet.

Q His was going to be 75 feet and he
wag going to pay you $10,000 for it; is that correct?

A Right, give us a sewer on there and
a State maintained road that we could butt to and sewer and
water.

Q I believe it’s your testimony that
on the property line from tree to tree as opposed to foliage
to foliage, you approximate the distance as 45 to 50 feet?

A Right.

You didn’t actually measure it?

A I did measure it. What I‘m saying
is if you go -- it’s some trees, but I took two measufements.
One, the closest ones I saw to the back property line was 45
feet. If you move maybe five or 10 feet, it was 50 feet. So
I took actually two measurements. But I think if you take the

measurement right at the back property line, you will find it
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45 feet.

Q But I gather when you say you think,
that you don’t have --

A Well, I do. Go ahead.

Q -- that you don’t have an exact
measurement or you wouldn’t say “I think"?

A Maybe I used the wrong word. I did
measure it.

Q Was it 45 feet?

A Forty-five feet at one point and 50
feet about 10 feet in.

Q When you say 10 feet in, is that --

A That'’s right. Back by the property
line coming towards the highway, coming towards 665.

Q So it’s your testimony that right on

the property line from base of tree to base of tree is 45
feet?

A Right.

Q And your knowledge of this road is
based on your investigation in 1988 or thereabouts as the .
property was advertised for sale?

A Right.

Q You have no familiarity with it
prior to that day?

A Other than seeing it passing it, but
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no, just when I passed it. I actually saw it because I go to
Newport News every day, but I didn’t do any investigation of
it. Didn’t know anything about the property.

MR. RAILEY: All right. That’s all

the questions I have.
REDIRECT EXAMINATION

BY MR. JONES:
Q When you say you took a measurement,
how did you take the measurement?
A With a tape measure.
MR. JONES: No further questions.
THE COURT: All right. Thank you,
Mr. Jones. |
THE COURT: Who’s next?
MR. JONES: That would be it, Your
Honor.
THE COURT: Any rebuttal?
MR. RAILEY: No, sir, I don’t think
so.
THE COURT: Okay. I will hear from
you-all then. I will say this, as I told you earlier, I'm not
going to make a decision today because I want to read the law.

I don’t mind you-all arguing or if you want to file a
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memorandum, fine. I know Mr. Jones has already filed one.
It’'s always been my practice never to read one memorandum
without the benefit of the other party filing one, too. I
like to read it all at the same time. So you-all can argue
and both file memorandums, or both argue and not file anything
It’s up to you-all. But I can tell you, all this has gone on
long enough so as soon as I’ve heard everything everybody
wants to say, I'm going to make a decision. If you-all want
to argue, that’s fine.

MR. RAILEY: We will file -- if Your
Honor please, we will file a memorandum, but I think we will
argue this just briefly to --

THE COURT: Sure.

MR. RAILEY: -- to summarize.

THE COURT: Now, one other thing, a
lot of documents were given to me and some of them are in
evidence. But the ones that are not in evidence, number one,
in this hearing anyway, are the photographs from a prior
hearing and a deed from right Rodney Delk, special
commissioner, to Mr. Willis and Hampton Promotions. And the
deed from Rae Parker to R. L. Magette. And the January 1905
deed from Johnson to --

MR. COWARDIN: To Nannie Johnson, if
the Court please.

THE COURT: I don’t know if you-all
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want all that into evidence or not. You had it up here just
in case it came up. Or if you want it in, we can put it in,
but it hasn’t been mentioned other than the fact it was --

MR. RAILEY: If Your Honor please,
I'd ask that they come in. They’re recorded in the clerk’s
office of the court. I think the Court can take them all into
evidence. And I’‘d ask, since the pictures have been
previously introduced, that they be allowed into evidence.

THE COURT: I think they are.

MR. RAILEY: Mr. Rawlings testified
on February the 6th that they accurately reflected -- that he
took the pictures and they accurately reflected what was
there. This is a chancery -- a cont;nuing chancery
proceeding, so I don’'t see ahy problem with them coming in.

THE COURT: Any objection to the
pictures?

MR. JONES: I don’t have any
objection.

THE COURT: All the deeds that I
just mentioned will come in as Plaintiffs’ 9, I believe. And
the pictures will be Plaintiffs’ 10.

(Plaintiffs’ Exhibit Numbers 9 and

10 were marked in evidence.)
THE COURT: All right. Go ahead,

Mr. Railey.
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Plaintiff’s Exhibit No. 1 - Large Foldout Reproduction of Aerial Photograph - is too large to be
reasonably reproduced and is available in the Clerk’s Office.
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Plaintiff’s Exhibit No. 3 - Large Foldout Reproduction of Aerial Photograph - is too large to be
reasonably reproduced and is available in the Clerk’s Office.
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the rocoipt whorcof is horeby acknowlodgod, and other gocd and valuable concidorations, @O

tho said partios of the first part havo granted, bargained, aond sold, and, by these
precents, do grant, bargain, soll, and convoy unto the said party of the secend part
with Genoral Warranty, the following describod real estato, to-wit:

All of that certain tract, pioce or parcel of land lying, being and situate in
tho County of Isla of Wight, Virginia, containing twenty (20) acrea, more or loss; it bod
ing a part of tho "01d Rodwol} Gray" tract of land, and 1s bounded as folloms! on the
north by the lands of B. W. Whitoj on tho west by the lands of E. B, Ramsey; on the
south by tho lands of the Surry Lumber Company and R, M. Jones; and, on the east by the
County road leading from Mill Swamp Church to Raynor; it being the samo land cenveyed to
the said Eve S, Lyttle by Deed from C. H. Nurney et ux. bearing date the 1l4th day of
January, 1830, and recorded in the Clerk's Office of the County aforesaid, in Ueed Book
103, at page ll2.

The said parties of the first part covonant that they have the right to convey
the said land; that the said grantes shall have quiet and peaceful possassion of the
samo; that the samo is freo and clear of all encumberances; and, that thoy, the said
pnruen of the firat part will exacuto such further and ather assurancos of the said
land as may bo requisite ..to make the titlo thoroto sure ond completo foraver,

Viitnoss tho following signatures and seals:

Eva 8. Lyttle (SEAL)
George W. Lyttle (SEAL)
Stato of Virginia
County of Isle of Wight, to-witt

I, A, B, B, Stephons, & comissioner in chancery for the Circuit Court of the
County of Islo of Wight, State of Virginia, do, hereby, certify that Eva 8, Lyttlo and
George Y. Lyttle, whose namos aro signod to ths writing hereto amnsxed, bearing date
the oth day of December, 1938, have this day aclmowledged tho suse before mo in my said
County.

Civen undor my hand this tho 8th day of Dscember, 1938.

A. B, 8, btephons. Commizsicner in
Chancory

VINOINIAs Clerks offico of the Cireuit Court of the County of isle of Wight, Docember
10, 1838, at 12:30 o'clock P.M. this deed was received and with the certificate annoxed

admittod to rocord,
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H. H, Vost

THIS DEED, made this 7th day of December, 1928, botwecn Hamnie E. si.mon‘s, of the
County of Isle of Wight, State of Virginia, g‘arty of the first part; and M. H, Vest, of
the County of Prince George, State aforesaid, party of the second part.

WITNESSETH: that for and in consideration og‘ the sum of Seven Thousand (67,000.00P
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Dollars, the receipt whereof is heroby acimowlodged, the sald party of the first part
does herel;y grant, bargain, sell and convey, with Genoral Warranty, unto the said party
of the socond, tha following proporty, to-wit:

© A1l of the timber and trees of every kind and nature, except cedar and walnut,
soasuring ten (10) inches and upward across the stump, wtsldt; poasurcsont, and tuolvo
(12) inchoc from tha general lovel of tho ground at the time of cutting, now otanding and
growing, or which may grow to that size, upon all that cortain tract, picce or parcel of
land situate, lying and being, in Newport Magistorial District of the County of Isle of
vight, State of Virginia, containing five hundrod ninoty and fifty-five hundredths
(580.55) acros, knmown as "Hacclesfield® and boing bounded and doscribod as followss by
tho londs of Annie Hawks, by the lands of Lovy Vellinos and brothor; the lands bolonging
to the R. B. Cox Eatate; and King's Creck. A more particular descriptiocn of tho above

Aot e i’ o 2 s
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tract of land being shomn by a plat of ths survey of same as made by John E, Buck, Sur:o_zmp'

and recorded - in the Clork's Office of the County of Isle of Wight in Plat Book M¢. 1, at

Fage 63, to which reference is harshy mada,
It 4s covenanted and agreed botweon the parties horoto, that the said party of

tho sceond part, his heirs or assigns, sholl have the full tora of three (3) years from
tho dato of this Decd, within which to cut and remove the said timber from tho said land,
vith the right of an extonsicn of thrao (3) additicnal ycars within which to cut and
sexove said timbor, upon the payment to the said party of thoe first part, of an amount
equal to thros (3%) por centusm of the said purchaso price for so much of said
extenaion poriod as may bo uscd in the outting and romoving of said timbor,

For the consideration aforosaid, it io covenanted ond agroed botwoen tho parties
horoto that the party of the second part, his hoirs or assigns, togothor with his, or
their servants, workmen, tcam, wagens and other vehiclos, chall habe the right of ingross|
and ogress in, over, through eand upon the wooded land for tho purpose of cutting and ro-
moving sald timber and. trees from said land, as woll as for the purpose of moving all
manufactured lumber, and othor wood products; that tho said party of tfto socond part,
his heirs or assigns, shall have the right to locate snd relccate his, or their, mill and
luzber yard in such place, or places, as he, or they, may deem necessary for the purposc,
upon the wooded land for the purpose of cutting and manufacturing said timbor into lumtor
and other wood products, and shall have the right, after the e:':pirneion of this deod, to
remove his, or their property, such as mill, team, houses and othor porsonal proporty
from said land.

It is covenanted and agrocd botweecn tho parties horeto that tho said party of an
socond part, his hofrs or assigns shall have tho right, if doomed ncceszary, to uss tho
open fiolds, driving next to the fences, for the purposo of transporting tho said timbor

and trees, manufacturcd lusber and other wood products, from said land, it boing distimet
1y undorstood that no damoge is to be dono to the growing crops.
It 13 covenanted and agroed botween the partios horoto, that, chould the gaid

party of the second part, his heirs or assigns, uso tho lane or driveway leading from
the highway to tho residence on the above land in transporting said tisber and trees,
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manufactured lumber and othor wood products, the same shall be kept and left in as good .

conditicn as the saome was at tho timo of the beginning of its use for the purpose afore-

said.
- It i3 covenanted and sgroed between tho parties horato, ‘that tho said party

' of the sacond part, his hoirs or assigns, shall pay to the said party of the first part,
\f ‘ for all damage which may bo done growing crops in the cutting and removing of said '
tlnbarvnnd trees, and should any damsge bo done to fences, tho same shall be repajred
and loft in as geod condition as found.
The said party of tho first part covenants that she has tho right to convey
a the sald timber and trees hereby conveyed; that the same is fros and clear of all en-
cumbrances; that the sald party of the second part shall have quiet and peaceful

Cdg

possession of tho said timber and trecs during the tora of this Doed; and, that she the
said party of the first part, will cxccutoe such further and other assurances of the said
timbor and trecs hereby convoyed, as may be roquisite to make the title thoreto sure and
complote for tha poriod above named.
vitness the following signaturo and scals

Hannio E. Simmons (SEAL)
Etate of Virginia
¥ -County of Islo of Vight, to-wit: )
1, Eally ¥, Wright, e Hotary Public in and for the County sforesaid, in the

Stato of Virginia, whoso comaission as such oxpires on the 19 day of Fobruary, 1941, do
E hereby certify that Nonnio E. Simmons whose nams 18 signed to tho foregoing Timber
Doed, boaring date tho $th day of Daecomber, 1938, has acknowledged the samo bofore me
in my county aforesaid.

Given under my hond this 7 day of Decem.er, 1938.
Sally N. Wright. Notary Public

VIRGINIA: Clerks office of the Circuit Court of tho County of Islo of Wight, Deceabor
12, 1938, at 12345 o'clock P.M this deed was roceived and with the certificate annoxed

,.' . admitted to recerd. . '
$7 requisito amount of revenuo stozpa Tasto, (Z, é, EEA&Q gnerk
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Precsloy Carr.
THIS DEED, mado this 13th day of Decoaber, in the year ono thousand nino

' , | hundred thirty-eight, botween S. T. Holland and Gladyso J. Hlolland, his wifo, of Vindsor,

Virginia, partics of the first part, and Proaaley'Carr. of Lsle of ¥Wight County,

virginia, party of the second parte

WITHESGETH: that in consideration of the sum of One Hundred Soventy Five

Dollars, cash in hand paid, recoipt of which 18 hereby acimowledged, the sald parties

of tho first part do grant unto the sald party of the sccond part, with Genoral Warranty

all the right, title and intcrost convoyed to the said S, T. Holland By dood dated

' April 24, 1027, from Jomn T, Cary, Jr. and Dorothy B. Carr and recorded in the Clerk's
' )
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aaid parties of the first part further covenant that they are seized in fee of the

herein for the purposes herein containsd, that they have dons no act to sncumber the
title thereto and that they will execute such further assurances of title thereto
as may be requisite.

In event of the resignation, or death, incapacity, disability, removal or ab-
sence from tho State of Virginis of the Trustee nemed herein, ‘the said parties of
the first part do, hereby, grant unto the beneficiary hersunder, its successors or
essigns, the right and power to appoint a substitute. Trustes or Trustees herein in
accordance with the provisions of S8ection 26-49 of the Code of Virginia of 1950 snd
Acts amendatory thereof,

In event no default is made in the payment of said dedbt, intorest, insurance
premiums, duties, obligetions and covenants imposed upon the parties of the first
part hereunder, including all expénses preparatory to sale, then upon the request of|
the said parties of the first part, a good and sufficient legal release spau te
made and executed to them at their own proper cost and charge.

Witnesa the following signatures and seals: )

' Alfred E. Crocker (SRAL)

Blanche J. Crocksr (SEAL)
STATE OF VIRGINIA,

County of Isle of Wight, to-wit: _
I, A. D. Johnson, s Commissicner in Chancery for the Circuit Court of the County
of Isle of Wight, in the State of Virginia, do, hereby certify that Alfred E. Crocke}
and Blanche J. Crocker, whose nemes are signed to the foregoing writing, bearing
date the 26th day of April, 1951, have this day acknowledged the same before me in
my said Coupty.
Given under my hand this 26th day of April, 1951,
A. D. Johnson
Commissioner in Chancery
VIRGINIA: Clerk's 0ffice of the Circuit Court of the County of Isle of Wight April
28th., 1951, at 10:30 o'clock a,n. this deed was received and with the certificate
annexed, admitted to record.

Teste 3‘2. | G Z__MDciork
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Nannie E. Sicmons Vodediot_dud
TOs # 236 [T | 1.5,
Algle J. Murphy, et ux, Ta: Ry

THIS DERD, made this 30th dsy of April, 1951, by and between Hennie B. Simmons,
(widow, who is somotimes known as Hannie E. "Johnsen" and as Hannie B, "Spivey"), of
the County of Isle of Wight, State of Virginia, party of the first part; and Algle J
Murphy and Deulah M. Murphy, husband and wife, of said County and State, parties of
the second parts

NIIHESSEIR

That, for and in consideraticn of the sum of Ten ($10.00) >Doulu, and other
valuable consideration, the receipt whereof i1s heroby aciknowledged, the said party
of the first part does grant, bargain, sell and convey to the seid Algie J, Nurphy
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and Beuleh M. Hurphy as tenantu by tho entirety, in ree Simple, with the right of
survivorship as at commen law, with GENERAL WARRANTY, but subject to the reservations
hereinafter mentioned, the following Resl Property, to-wits

Josish W, Jordan.and wife to the seid Nannie E, Sizmons under the name of Nannie B,
"Jchnscn“ by deed dated January 1, 1503, and recorded in the Clerk's Office of the
Circuit Court of Isle of Wight County in Deed Book 71, at page 342, which said prop-
erty consists of two contigucus tracts described in said Desd as follows, to-wit:

*"A1l of a certain piecs or parcel of land situated and bsing in the County of
Isle of Wight in Newport District in the State of Virginia, containing three hundred;
and stxty-aix (366) acres more or less, and bounded as follows) on the north dytal-
ence of Karsh Creek, on the West by the land of W, T, Lartin, Krs. Sadie Heynes and
als. on the south by the land.ot B, P. Chapzan and the estate of H. R, Parker, de-
ceased, known as Plainfield and on the East by the land of William A. Johnson.

"2nd A plece or iot of land containing six (6) acres more or loss and boundsd
as followst on the West, South and Horth, by the 1and of ¥illdan 4, Johnson, snd
the Bast by Kings Creek and the marsh of said W, A. Johnson, it being s Nerrow strip
of high or arrable land running parellel with Kings Creok and bordering thereon.

The above mentioned lnx;d 45 a part of the Macklesfield tract, and was conveyed to
the ssid Josish W, Jordan by H, G. Parker and als by their Deed dated March 2§ ,
1901, and admitted to record in the Clerk's Office of the County Court of Isle of
Wight on the 6th day of May, 1501, in Deed Book 66, page 393.%
SECONDs All that certain tract, plece or parcel, of land conveyed to the said
Rennie E, Sizmons under the name of Hennie BE. “Jchnson" by Desd froam Williem A. Johné
son and wife, dated Ju.nu'ary 19, 1905, and recorded in said Clerk's Office in Deed
JBeok 71, at page 346, and by Deed from J. W. Jordan et sl dated December, 1913, and
recorded in said Clerk's Office in Deed Book 83, page 312, which said property con-
sists of two contigucus tracts describted in said Desds as follows, to-witt
"Ml of & cortain plece or parcel of land situated and being in the County of
Isle of Wight, in Hewport District, State of Virginis, containing one hundred and
fitty (150) acres, more or less, snd described as follows (vizi) cosmencing at the
mouth of ahip;nrd landing crook, follewing the meanderings of ssid creek or cove to
L causeway or rosd, across marsh, thence in a south east direction across esid marsh
to a gut or cove, thence along said gut or cove to King's Creek, thence down King's
Creek to a stob on bank of 3aid creek at the S, W, Edge of a piece of high or arrabdly
land, thence follewing along the edge of said high land, around to old lending at
kuso on s8id crevk thence down said Xings Creek to Balance of larsh Crsek, thence
p ssid Balance of March Creek to point of beginning.

“2nd 8 plece or lot of land, containing two (2) scres, mors or less, and des-
crited as follows comnencing at the Marsh gste running thence in a Scutherly direc-

tion to a maple tree in swamp thonce down ssid swamp to edge of marsh, thence in a

ortherly direction along edge of carsh to the causeway or road mentioned above,
thence along aai.d road or causeway in a westerly direction to s point of deginning."
A1l of the tracts of Real Property which are described horeinabove snd convey-
4 by this Deed compose what 1s lmown &3 the"Kacclesfield Farm" which was conveyed
rom Watoon P. Jordan and wife to George W. Parker by Deed dated Pebrusry 26, 1859,
nd recorded in said Clerk's Office in Deesd Beok 40, at page 128, and which by his
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w1l ami by sﬁh-uqmntlnoods !':;c-mo't‘he property of the said Ra‘nnio-'s. 8immons, sai
property being located on State Highway Fo. 665 leading from Carrollton to Rescus,
in Rewport Magisterial District, Isle of Wight County, Virginia, and contains a
total of Five Hundred Ninety and Pifty-five Hundredths (590, 55)‘ acres, more or less,
according to a plat of survey made by John B, Bueck, Surveyor, on February 18th,

ond lay 23-2%, 1928, besring the legend "Bpivey Farm Knomn as ‘Maockelfield,'” and POJ'

corded in said Clerk's Office in Plat Book Ho, 1, at page 63, .

The said Hennie B, Sizmons doth hereby reserve unto herself fox; snd during her
life, fof her exclusive use and enjoyment, that part of the dwelling house in which
shp new resides that is located cn the right side of the hall as cne enters the.
front door, that is to say, two rooms and a kitchen on the first floor and two room
on the second floor. The said Nennie E, 8inmons doth also reserve unto herself for
and during her life, for her uss jointly with the parties of the second part, the -
halls, the bathroom the basement and the porches, as well as the yard surrounding
the house, and the lane leading to the public road.

The said party of the first part covensnts that she is sedzed in Fee and has
the right to convey the said Real Property hereby conveyed; that the unq is free
and clear of all encumbrances with the exception of the reservations hereinbefore
mentioned; that the said parties of the second part shall have quiet and ﬁleom
possession of said land, subject to said reservations; and, that, she, the said
party of the first part, will oxecute such other and further assurances o;’, the said
land hersby conveyed as may be requisite. '

WITRESS the following signature and seals

Nannie B. Simmons (SBAL)"
State of Virginia, ,
County of Isle of Wight, to-wit:

I, Kary V. Batten, a Notary Public in snd for the County of Isle of Wight in

the State of Virginia, whose commission as such expires the 26th day of January,

1954, do certify that Hannie B. Simmons, whose name is signed to ‘the foregoing write

ing, bearing date the 30th day of April, 1951, has acknowlodged the same before me
in my County aforesaid. ’
Given under my hand this 30th day of April, 1951.
Mary V. Batten
) Hotary Public
VIRGINIA: Clerk's Office of the Circuit Court of the County of Isle of Wight April
30, 1951, at 3115 o'clock p.m. this dosd was received and with the certificate

annexed, admittsed to record.
Testuw.ﬂn&
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Georgs F. Whitley, Jr,, Trustes Tase CREYS)

TRIS DEED OF TRUST, made this 30th dsy of April, 1951, between Algie J, Murphy
and Beulah M. Murphy, husbtand and wife, of the Ccunty of Islp of Wight, sghte of Vir
ginia, parties of the first partj and George P. Whitley, Jr., Trustes; of ths said
County and State, party of the second parts ‘
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VIRGLHIAt Clerk's Offlioce of the Ciroutt Court of ths Ceunty of
Isle of Wight, Ootober 13, 1956 at 11100 o'olook A'K this deed vas
received and with ocertificate annexed, admitted to reoord,

Teate| J_j..._d; t I.SHHM oClerk,
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Cherk
Algle J, Murphy, et ux, State Tax §08,50
TO: # 645 .

Rea Parker, Jr.

TH19 DELD, made this 15th day of Uctober, 1956, by and
hetween Alple J. hurrhy znd Beulah K. Nurphy, his wifs,
and 3eulah K. Hurchy und Algle J. *urphy, her husband,
of tha County of Isle af Uicht, State of Virginia, parties
of the first part; mnid, Res Parker, Jr., of the Town of
Smithfield, Cnunty and 3tute aforesaid, psrty of the second
pare:

TITNESJETH

s
- =2

Thut, far nnd {n constlartion o€ tha sum of Ten
(310,00) Uollurs, the asaumptinon ol 8 cortiin Yeed of Trust
haretinhelow mentioned, :nd othar valuabls considerstion,
reealit of all of which V& herahy neknowladpnd, tha suid
nurtien of the f130C Jo, anch {n hia or her own richts and
A8 the anoure of the oLher, grunt, barsain, sell and eonvey,
with AEHLHAL Wn.f 2ITY, unto the snid purty of the sucond part
tue following doorribnd :lesl Procerty, to-wit:

PIRST: 11 that certaln tret, oince or parcel, of
land nich wiuy convayad from Jdosiuh W, Jordan nn-!'wll‘e to Hannie
L. Simmons under the n'me of “lannie E, "Jlohnan" by Deed dsted
January 1, 1993, an) reearded in thy “lerh's Office of the
Zireatt %aurt of Jole af foht Jaunty {n Leed 330k 71, at Pane
W2, which auid arnasrty ronaiats af tun 2ont.iguoun tracts
dascrihad In .aald Nead ua fallows, to-wlt:

"all of 1 cartuin ~face ar puresY of 13nd situsted
und hgine {n Liw Counts af Yela af ‘!fehr in Noweart, Digtriet in
tha “tata af Virsinta, cant'inine thrae hondred snd sixty-six
(366) wepan nin-e or lasn, and boundad na followa: on the north
t7 balance nf Earsh rack, on tha ‘art by the Jand of W, T, Martin,
kra, Zadia Huvnas ~nd nla, an the nouth by Lhe lund of 0, P,
Chamnan and tha satuta of N, U, I'arkar, deerassd, kanwn an

"lainfiald nnd oan tha Ensr hy the 1nnd of William i, Juhnson,
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"2nd A plece or lot of land cantalning nix (6) acres rore or less
and boundsd as follows: on the West, SHuuth and North, by the

land of William », Johnson, nni on tho East by i-ings Creek und

tra marsh of sald W, A, Jahnson, {t heln3y a narrow strip of high
or arrable land running, parallol with Linna craek and bordartng
theraon, Tho ahovo mentionad lanil {a u part of the kackbefiald
tract, and wins canveyed to the suid Joeiah W, Jordan by H, O,
Parker and als by thalr Dead dated wareh 2§, 1901, and adqftted to
record in the Clerk's Office of the County Court of Isle of “fight
on the 6th day of Hay, 1901, in Deed Bonk 66, Page 393."

S:iCND: nll that certain truet, piece or pircel, of lund
conveyed to “annie L. Simmons under tha name of Nannie £, "Johnson"
by Daad from ‘/illiam A, Johnson nnd wifs, dated January 19, 1908,
ond recorded in sald Clerk's Uffice in Desd Book 71, nt puce 346,
and by Dead from J. J, Jordan et nl dated Dacemb:r 17, 1913, und
recordad tn sald Clerk's Uffico in Deed Unnk 8), rane 312, which
suld rroporty c¢nnaiste of two contipunus tructs describud in euid
NDeads as F1llows, to-wit!

741l of a certaln njece or porceal of lind nituated and
being in the County »f Isle of Might, in Vewnort Diatrict, Stete of
Virszinia, contalning one hundrad snl fillty 1150) scres, more or
less, and descrihed as follows (viz:) cocmenzing nt the south of
shipyard lanilins craek, followins the ma.ndurings of sull erwok
or cova to a causew.ay or roud, scrosa morsh, trence in A south east
diraction acroas siaid marsh to u wut or cove, thance along snid
mut or cove to Kinw's Creek, thence down Alng's Creek Lo a stob
on "ank of said creek at the 8, W, Elsm of @ 'nieco of hich or
arrable land, thance followinp uslong the edve of aald hish lund,
nround to old landing ut h.use on siid eraek thence -lown said
Kinks Creek to Balnnne of wursh Creek, thence up said Ailunce of

Karsh Cresk to the point of baginning,

"Ind a plona or Yot of Lund, contuining two (2)
acrag, more or lacs, .nd deseribad ua followr - mencineg t the
iarsh mate  ronalne thenea in 8 Lauth rly dirastion o A muple
trse  in cwamp  theonce down mati) switap to wdee of rarsh, thense
in a northerly diraction nlone edee of marsh Lo the ciasewny
or road nantionad above, thence ulons siid rond or cunseway in
A westorly dirantion to the polnt of harinning,”

ALl af tha tracts af Ranl drovorty which nes deasribad
haratnakinve und cnnveyad by this end compnae whnt ia known as
the "linceleafinld Farma® which La Jaestml on ltnta nichway
o, 665 lewwline From Uarrollton to Reneus, Ln Newpore ksl sterial
Dintrict, Inlo of Yight Cinty, Viesialn, vl eont.alna u totnl
of Fiva lndred Hinaty end FifLy<Five Huniralths (530,55} uerss,
morm nr 1asa, neanrding to o plat of wrvey made by Jdohn E, iluek,
farvagar, on Fobranry 18th, nnd by 23<25, 1928, bearlng the legend
Phnivay Fuem Enown ona ' linekelfleld'™ und racorded in sald Slerk's
0ffiea in Plat ok Ny 1, ut Poca 63, This belne the «mme

wroparty convayed frae Hannie k. Stwmone Lo Lhe sntd purt lap of
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tha flrstpart. by Derd dutad anetd 30, 1951, snd dily recorded
In thellerk's OFfice of Lh: Mreult Jvurt of l:le of “ight County
In Dual Rank Ya, 136, at Pure 9],

The atbove dizaribed sroperty in “enveyarld suhject to
a Nead of Trast aoainat LY yire mele by and butweon algle J,
Fureay nnd Baulah b, Hurphy, of the firat ;'s-re; vl George F,
Mitiay, Jr,, Truntes, o <1 sueond onrt, Jditad wpril 30, 1951,
e reenstnd In vatd Slerk's Utflee tn Daed Unok 136, at Page
43, For tha r of Thirty-geven Thriannd, Five Hundred ($37,500,00)
Wllars, waloh nld *m, 'dth interest from tha JOLh Aay of April,
1386, roitana wnpald, . nl tha ifornendd Jruntes hareby oprees to
aeminn ! oray Lhe s me aa part of ths cansideration of this

c»’mvny:.nf:e .

The «d 1 magtles 5° oliw Cires prrt sovennnt that they

e AT i Fee af Lhe spoperty heraby conveyed, and thut they
have the risht to s:nves vae r.eme %o the Orintee herein; that
ther have dian ro wet Le encwnher the sime with the exception

Af the afgronentionad Decg of Truat; that the suld prrty of the

artont part shall have culet and peaceful possassion theraof,

froe fron al) ruimbraacee, amhject Lo soid Deed of Trust; and

Shat thay, Lhe audd nortlea of the fipge prrt, will axenute

ecl Spler nreiran ten of LILTY Ghor oy us may ba requisite

el 2rnristent with L wrovialors hereof,

W T, the Ce)lowine stunutures and seals:

AR f i
el b

e

boVEES N,
SN P ITL - T, Tt .

I, herr ¥, isatran, n Hotury tublie in a'ml for the County
of Tule afitght, 'n the ftate of Vireinta, whose commission ss
tuch vxrires the 20uh tay nf January, 1958, certify that Algle J,
Fureky wnd Pealah E. Kurshy, ond Rea Parker, Jr., ‘hose names
Ars =l nel Ly the Cnramin- writing hanring date the 15th day of
Ocrabar, 1956, hive acknowladand the pnme brfore me, in my County
slnreanid, ’ﬂ.

Moot ander ay nand this _/L dny of Octoher; 1956,

Phasy > oo

Untary PubTle

VIRGINIAS Clerk's Offise of the Ciroult Court of the County of Isle of

wight, Ootober 15, 1956 at )45 o'clook PsM this desd was received end
with certifioats annuzed, sdmitted to reoord,

1
Toml_q_'.;‘_’n.ﬁ..l.hhwﬂ'"-

n»a-tnununnsau/unluunnulum"lua”uu"""HM"IMMl""l"”nl"u
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Ve State Tax $0 15 Vel - &93
LV sBCa . . N .. -VBP G, Richmord, Va | < .
nr 3o Wi 1Zonyd_Kay %D
r~ Te zards |
ENOW ALL MEN BY THESE PRESENTS thst Nannte B, Simmons, widow . *“t

Gesntor |, ln econshlemtion of Ooe Dollnr (91,00), mlﬁ“vbemf Is acknowledged, grant8 to Virginis Eleciric end Power Compny,
s Virginla corporation, [ts succensors and s estled Oamp;nvimtho right to construrt, operste and maintain o polc l!no.

at & lorgtlon 10 be deelgnated by Company, with sll destrahl riiselon and distrilation of nlemﬁg
tarloding the wires and attachments of &ny otber compeny, over, upon, exd eerom the property of Ureator  sltuated In county nd

state, deacribed 28 follows:

A tract of lsnd centsining 700 scres, more or less, located on the Bast side of State
Highway Route No. 665 sbout 3%0 miles North of Cerrollten In Nepport Nagisterisl Distriot
Of Isle of Wight Ceunty, Virginia, and adjoining the lands now or formerly owned dy

0. R, Vellines ond 8sm Wilson,

\|

. J .

e Tt is agreed thet said Hoe and sp erected b Jer shall be and tn the property of Com and that Compeny -
ahall et all times have lnll'::.l Iree Ina'rm !o And egress from and over the nldjgoé:f?h odgr to momut m’mu msigtain
and cperate mid line and appurtensaces, wi ushuomhmhdum, itlons sad atterstions therrin ss Compeny may from
time to time deem sdvizable; with the (’unhcv rigm to trim, cut ead keep clese sl trees, limbe and h sod - !
akag rsid line or adjacent thereto that may in any way endanger or interfere with the proper and eficient operation of the same.

} WITSESS the following sigosture aadeed this 318t diyo!  Mareh J049,

' (But) +(8ut)
(Sza) (Brar)
: (8ut) : (81
. STATE OF VIRGINIA , ’
a Cotnty of Isle of ;E’&' " '

» - DIEXKAREXRE :

. dot ,.',..a, .. ‘l. w:""lhlﬂ' ) L Notary Pulile fn and for the  Btate of Virginia st Large
I Nefinie B, Sizmons, widew

. whee tame 48 smed (o the foregoing writing bearing dateen the 318t deyof Napch ’

1549, ka8  acknowinlged the sama before me [z theCounty and Btate
Glven tnder eny hand this  318C _ day of Hareh 21049 .
My emision expire  Jon B, 9’0 .

| 1 quelified as Notary Publie for $he State
R of Virginis at large in the Clerk s .Office
B of the Cireuit Court of the City of Suffolk, Va.
VIRGINIAt Clerk's Office of the Circuit Court of the County of Isle of Wight, March 27th.,

1950, at 10130 o'clock A. M. this easement was received and with the certificate annex y

i sdmitted to record, ; } .
i .. Test: chrlﬂ .

L
W. B, Vouhmkg;,.h
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THIS DEED, made this (&3 day of C_Q-]D‘n& , 1995, by and

between REA B. PARKER, JR., unmarried, Grantor, party of the

first part, and R. L. MAGETTE, Trustee of the PR _LAND TRUST,

Grantee, party of the second part.

WITNESSETH: That for the sum of TEN DOLLARS ($10.00), cash
in hand paid and other good and valuable consideration, the
receipt whereof is hereby acknowledged at and before the signing,
sealing and delivery of this deed, the said party of the first
part has bargained and sold and by these presents does hereby
grant and convey with General Warranty and English Covenants of
Title, unto the said party of the second part, the following
described property, to-wit:

SEE ATTACHED LEGAL DESCRIPTION

Every deed, mortgage, lease or other instrument executed by

AS AMENDED, OF THE TAXES IMPOSED BY SECTION 58.1-801

SECTION 58.1-811 Al2 OF THE CODE OF VIRGINIA, 1950
OF SAID CODE.-

THE GRANTOR AND THE GRANTEE CLAIM EXEMPTION UNDER

the Trustee in relation to the property shall be conclusive
evidence in favor of every person claiming any right, title or
interest thereunto (1) that at the time of delivery théreof the
Trust created hereunder was in full force and effect; (2) that
such instrument was executed in accordance with the terms and
conditions of this Agreement and all amendments hereof, if any,

and is binding upon the Beneficiary hereunder; (3) that the
OVERMAN, COWARDIN &

MARTIN, P.L.C.
i esmassonnaw || Trustee was duly authorized and empowered to execute and deliver
SUITE 307

NEWPRORT M, WRGINIA 1300 | B 9
(ngf; éji{_v_ QS:llxé
215 %() S T At
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OVERMAN, COWARDIN &
MARTIN, P.LC.
ATTORNEYS AT LAW

739 TINMBLE SIOALS BOULEVARD

SUITE 307
NLWPORT NEWS, VIRGINIA 23606

go0R 4 L 19 r.‘..‘7176

every such instrument; (4) if a conveyance has been made to a
successor oOr successors in trust, that such successor or
successors have been properly appointed and afe'fully vested with
all the title, estate, rights, powers, duties and obligations of
its, his or their predecessor in trust.

WITNESS the following signatures and seals:

RO/
’,
L

STATE OF VIRGIN IH f

city oF _ (] C{?MOND  to-wit: : ‘

The foregoing deed was acknowle éed before me by REA B.

PARKER, JR. this 7 day of OCJABEY , 1995,

Outa,jor %o, >A

NOTARY PUBLIC

Erauesiott!

My commission expir.‘es Ckfngr: a:lh..n.'__

VINCENT L. oSO
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SCHEDULE A

All those certain lots, pieces or parcels of land,
situate, lying and being in Newport Magisterial
District, Isle of Wight County, Virginia, known and
designated as LOT ONE (1), LOT TWO (2), LOT THREE (3),
LOT FOUR (4), LOT FIVE (5), LOT SIX (6), LOT SEVEN (7),
LOT EIGHT (8), LOT NINE (9), LOT TEN (10), LOT ELEVEN
(11), LOT TWELVE (12), LOT THIRTEEN (13), LOT FOURTEEN
(14), LOT FIFTEEN (15), LOT SIXTEEN (16), LOT SEVENTEEN
(17), LOT EIGHTEEN (18), and LOT NINETEEN (19),
inclusive as shown on that certain Plat entitled "PLAT
SHOWING SUBDIVISION OF MACKELSFIELD, NEWPORT
MAGISTERIAL DISTRICT, ISLE OF WIGHT COUNTY, VIRGINIA"
dated July 16, 1995 and duly of record in the Clerk's
Office of the Circuit Court of Isle of Wight County,
virginia in Cabinet 2 Slide 24, 20" , pages w-/84ud

Lt,#~
threugh 1=Y4 Rspxeniwiy.

Together with right in common with the Grantor to the
use of that certain easement for ingress and egress to
Route 665, shown on said plat.

Together with all and singular the buildings and
improvements thereon, the tenements, hereditaments and
appurtenances thereunto belonging or in anywise
appertaining.

It being a part of the same property conveyed to the
Grantor by Deed of Algie J. Murphy and Beulah K.
Murphy, Husband and Wife dated October 15, 1956 and
recorded in the Clerk's Office aforesaid in Deed Book
149, at page 551, et seq.
WIRSINIE
i THE CLEZRKS JFFICT OF
[SLE OF KWIGHT COuNRTYy
SIRCULT COURT M THE (2TH DAY OF
CCTORERs 1595 RT 85:1134F
BETRUMENT #35 SECEIYED anD
UPON CERTIFICATION OF ACHNOWLEDSEMERT

Vorfon s maded 0 -,_ HEPETO WUlENED, AOHTTIED 10 RECORD,
o . HE =TWTE Tae IRPOSED BY SEC, S55.1-882
<OU Lkl an) OF THE WISSIHIA COTEs 445 BESH PaI0 TN
¢ Meated THE AFOUNT OF ! b
T A= ' STHlE koo LoCAL: - L.o@
dis o e ...19:.........’*«‘ TESTE s Mo lap

Tm g l:l

ERRRY g = 14 i

217 %M&& KTz v
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THIS DEED, made and entered into this 25th day of March,
1991, by and between RODHAM T. DELK, JR..-épeéial Commissioner, of
the first part, Grantor; and C. LEONARD WILLIS, TRUSTEE OF C.
LEONARD WILLIS, INC. PENSION PLAN and HAMPTON PROMOTIONS, INC., a
Virginia corporation, of the uécond part, Grantee; and C. LEONARD
WILLIS, of the third part, also a Grantor:

WITNESSETH, that whereas, by a decree entered on September
30, 1987, in the Circuit Court for Isle of Wight County, Virginia,
in the chancery cause therein pending uﬁde: the name and style of

Samuel E. Hawks, et al. v. Christine E. Hawks, et al., Chancery No.

3443, Rodham T. Delk, Jr. was appointed as Special Commissioner and

authorized to sell the real estate hereinafter described in the
manner and upon the terms and conditions set forth in the decree;
and, )

, WHEREAS, after having given bond as required by the
decree, the Special dommissioner. pursuant to the decree, proceeded
to advertise and conduct the aale'strictly as provided in the
decree; and the Special Commissioner, pursuant to the decree,
exposed the property to sale by public auction on May 6, 1988, at
which auction C. Leonard Willis was the high bidder for the sum of
$330,000.00; and, C. Leonard Willis has requested that a deed for
the real estate be delivered to C. Leonard Willis, Trustee of C.
Leonard Willis, Inc..Pension Plan and Hampton Promotions, Inc. as
evidenced by his joinder in this instrument; and,

NOW, THEREFORE, THIS DEED FURTHER WITNESSETH: That for
and in consideration for the sum of $330,000.00, cash in hand paid
by Grantee to the Clerk of the Circuit Court for Isle of Wight
County, Virginia, for deposit to the credit of the court in this
cause, receipt being acknowledged, Rodham T. Doik, Jr., Special
Commissioner, hereby grants and conveys unto Grantee, an undivided

one-half interest to C. Leonard Willis, Trustee of C. Leonard

218




Willis, Inc. Pension Plan and an undivided one-half interest to

i 385 e 98

Hampton Promotions, Inc., with Special Warranty of title, the

following described real estate:

Parcel One (designated as Parcel 70 in suit gagerar

A of that certain tract, parcel or piece of land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia, containing approximately ¢
acres, more or less, fronting on the south side of Route
665, designated on the Isle of Wight County Tax Map as
Parcel 23-01-070, and bounded on the north by Route 665,
on the west by the land of the Annie V, Hawks Egtate, and

on the south and east by the land of Wayman Parks and B.
S. Parks, .

The parcel is also described in Deed Book 81, page 367 as
follows:

.s.8ll that certain tract, plece or parcel of land
situate, lying and being in the County of Isle of Wight
and State of Virginia, in Smith's Neck, bounded by the
lands of Mrs.. Sadie M. Hayes, the County Road and other
land of Fletcher Hawkes, it being the same tract of land
conveyed to the said Charles F, Brock by Sadie M. Haynes,
and estimated to contain four acres on the land book of
the said County, more or less.

Being the same land in all respects as that conveyed by
deed from Charles F. Brock to Fletcher Hawks, dated April
11, 1913, and recorded in the Clerk's Office of the
Circuit Court of Isle of Wight County, Virginia in Deed
Book 81, page 367.

Parcel Two (designated as Parcel 71 in sult papers)

All of that certain tract, parcel or plece of 1land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia, containing approximately
10 acres, more or less, fronting on the north side of
Route 665, designated on the Isle of Wight County Tax Map
as Parcel 23-01-071, and bounded on the socuth by Route
665, on the west by other property of the Annie V. Hawks
Estate, and on the north by property of Lawrence E.
Starks, and on the east by property of Ernestine E,
Chapman.

The parcel is also described in Deed Book 87, page 26 as
follows:

All of that certain tract, piece or parcel of land
situate, lying and being in the County of Isle of Wight,
State of Virginia, and bounded as follows: on the north
by the lands of Titus Holloway's estate; on the east by
Mackelfield and the Parker estate; on the south by the
lands of Mrs. Sadie M. Haynés; and on the west by the
county road leading from Carrollton to Rescue. It being
the same land which was conveyed to the said party of the

- vy
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first part by deed from Benjamin F. Brock, bearing date
February 24, 1897, and on record in the Clerk's Office of
the Circuit Court of the County of Isle of Wight in Deed
Book 61, page 432, to which reference may be had.

Being the same land in all respects as that conveyed by
deed from Mollie G, Brock to Annie Hawks and William
Bradley, dated January 2, 1917, and recorded in the

Clerk's Office of the Circuit Court of Isle of Wight,

County, Virginia in Deed Book 87, page 26, William Bradley
having conveyed his one~half interest therein to Annie
Hawks by deed dated February 28, 1922, and recorded in the
Clerk's Office of the Circuit Court of Isle of Wight
County, Virginia in Deed book 93, page 82.

Parcel Three (designated as Parcel 72 in suit papers)

All of that certain tract, parcel or piece of land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia containing approximately 30
acres, more or less, fronting on the east sides of Route
668 and lying on both the north and south side of Route
665, designated on the 1Isle of Wight County Tax Map as
Parcel 23-01-072, and bounded on the west by Route 668,
and the property of Lawrence E. and Beulah M, Starks, on
the north by property of Lawrence Starkes, on the east by
other land of the Annie V., Hawks Estate, on the south by
Route 665, and on the east by the Edward Hicks Estate, and
on the south by the head waters of Titus Creek.

The parcel is also described in Deed Book 119, page 477 as
follows:

All of that certain tract, plece or parcel of land
gituate, lying and being in Newport Magisterial District,
County and State aforesaid, containing thirty (30) acres,
more or less, sale and conveyance in gross and not by the
acre, and bounded by the lands now or formerly belonging
to Louisa Drew and others, and is the same land of which
Indianna Holloway, the wife of Titus Holloway, died selzed
and possessed and the same described as "19" in a certain
deed from Estelle D. Gwaltney, et als. to Howard W.
Gwaltney, bearing date the 1st day of September, 1936, and
duly recorded in the Clerk's Office of the County
aforesaid in Deed Book 111, page 251. *

Being the same land as that conveyed by deed fr
W. Gwaltney and Katherine L. Gwaltney to A V.
dated February 28, 1942, and record n the Clerk's
Office of the Circuit Court of e of Wight County,
Virginia in Deed Book 119, page 447, LESS, SAVE and EXCEPT
0,79 acres acguired by the Commonwealth of Virginia to
widen Route 668 by Certificate of Deposit No. C-10979,
dated December 29, 1965, and recorded in the Clerk's
Office aforesaid in Deed Becok 182, page 37.

Parcel Four (designated as Parcel €9 in suit papers)

All of that certain tract, parcel or plece of land
situate, lying and being in Newport Magisterial District,
Isle of Wight County, Virginia containing approximately 20

220
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acres, more or less, fronting on the south side of Route !
665, designated on the Isle of Wight County Tax Map as :
Parcel 23-01-069, and bounded on the noxth by Route 665,

on the east by the Edward Hicks Estate, on the south by

the head waters of Titus Creek, on the west by the Millie

Coston Estate, by the land of Wayman Parks and B. 8. Parks

and by other land of the Annie V. Hawks Estate.

The parcel is also described in Deed Book 117, page 374 as
followss

situate, lying and being in Newport Magisterial District,
County and State aforesaid, containing fifty (50) acres,
known as the Frank Whitney tract, and bounded on the east
by Sadie Haines, on the north by Smith Neck Road, on the
west by Titus Holloway, and on the south by a cove,
emptying into Jones' Creek; and...the said Edward Hicks
and the widow and heirs aforesaid of the said Pletcher
Hawks, deceased, agreed to partition and divide the
above-described tract of land among and Dbetween .
themgselves, and to that end have established a line i
running generally north and south and which begins at a S
point on the road leading from Rescue to Carrollton, .
indicated by an iron axle, and following a line of marked

trees (said trees having been marked around the year 1909,

consisting of an oak, gum and three pines), to a cove, !
sometimes referred to as Titus Creek, and the said Edward !
Hicks has agreed to take for his part and portion of said
tract of land so much thereof as lies to the westward of
the line aforesaid, consisting of approximately eighteen
(18) acres, and the said heirs of Fletcher Hawks have
agreed to take for their part and portion of said land so
much of said tract as lies to the eastward of said line,
consisting of approximately twenty (20) acres...and is
bounded on the north by the county road leading €£rom
Rescue to Carrollton, on the east by the lands of Joe
Rawls on the south by Titus Creek and on the west by the
dividing line aforesaid.

]

{

:

1

i

+ssall of that certain tract, plece or parcel of land "l
|

]

!

|

Being the same land in all respects as that conveyed by |
deed of partition between Edward Hicks, of the first part, :
and Annie V. Hawks, Malcolm Hawks, Christine Hawks, Maude )
H. Rawls, Joe Rawls, Hattie H. Lee, Roy Lee, James C. :
Hawks and Geraldine Hawks, Edna H. Mitchell, now Edna :
Hawks Green, Rudolph F. Mitchell, Edward Hawks and Laura -
Hawks, of the second part, dated May 3, 1940, and recorded [
in the Clerk's Office of the Circuit Court of Isle of :
Wight County, Virginia in Deed Book 117, page 374,

This conveyance is made to the said Trustee for the use
and purposes set forth herein and in the aforesaid C. Leonard
Willis, Inc. Pension Plan.

Full power and authority are hereby granted to the Trustee
and his successors, to protect and conserve the property; to sell,

contract to sell and grant options to purchase the property, and any
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right, title, or interest therein on any terms; to exchange the
property or any part thereof for any other réal eatate or personal
property upon any terms; to convey the property to any grantee, with
or without consideration; to mortgage, pledge or otherwise encumber
the property or any part thereof; to lease, contract to leasa, grant
options to lease and renew, extend, amend and otherwise modify
leases on the property or any part thereof from‘time to time, for
any period of time, for any rental and upon any other terms .and
conditions; to release, convey, or assign.any other right, title, or
interest whatscever in the property or any part thereof.

No party dealing with the Trustee in relation to the
propé:ty in any manner whatsoever, and (without limiting the
foregoing} no party to whom the property or any part thereof or any
interest therein shall be conveyed, contracted to be sold, leased or
mortgaged by the Trustee shall be obliged (a) to see to the
application of the purchase money, rent or money borrowed or
otherwise advanced on the property; (b) to see that tha terms of
this Pension Plan have been complied with: (c) to inquire into the
authority, necessity or expediency of any act of the Trustee; nor
shall any such party be privileged to inquire into any of the terms
of the Pension Plan.

Every deed, mortgage, lease or other instrument executed
by the Trustee in relation to the property shall be conclu;ive
evidence in favor of every person claiming any right, title or
interest thereunder; (a) that at the time of the delivery thereof
this Pension Plan was in full force and effect; (b) that such
instrument was executed in accordance with the texms and conditions
hereof and of the Pension Plan and is binding upon all
Beneficiaries thereunder; (c) that the Trustee was duly authorized
and empowered to execute and deliver every such instrument; and (d)

if a conveyance has been made to a successor or successors in trust,
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" that such auéceauo: or successors have been properly appointed and
are fully vested with all the title, estate, rights, powers, duties
an obligations of its, his'or their predecessor in Trust.

The Trustee shall have no individual 1liability or

obligation whatscever arislng from his ownership, as such Trustee,

of the legal title to the said propettj or with respect to any act
done or contract entered into or indebtedness incurred by him in
dealing with said property or in otherwise acting as such Trustee

except only so far as said Pension Plan's property in the actual

possession of the Trustee shall be applicable to the payment and
discharge thereof.

The interest of every beneficiary hereunder and under the
Pension Plan and of all persons claiming under any of them shall be
only in the earnings, avails and proceeds arising from the rental,
sale or other disposition of the property. B8uch interest is hereby
declared to be personal property and no Beneficiary hereunder shall
have any right, title or interest, legal or equitable in or to the

property as such but only in the earnings, avails and proceeds

thexeof as provided in the Pension Plan. .

Pursuant to Section 8.01-111 of the Code of Virginia, this
deed is made on behalf of Samuel £. Hawks, Christine Hawks, Edna
Hawks Greén, Maude Hawks Rawls, Geraldine Hawks, Roy Lee, Roy Lees,
Jr., James Fletcher lLee and Vivian Lee McCrimmions, Barbara Jean
Smith, Laura B. Hawks and the heirs, if any, of Rudolph F. Mitchell.

Witness the following signature, and seals

o la-. (SEAL)

Rodham TV Hefik, Jr., Bpeclal
Commissiondr

':Z/’l
z;:é%&i::%::%eré€f (SEAL)
. Leonard W 8
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COMMONWEALTH OF VIRGINIA,

COUNTY OF ISLE OF WIGHT, to-wit:

A
The foregoing deed was acknowledged before me this /¢ M
day of July, 1991, by Rodham T. Delk, Jr., Special Commissioner.

My commission expires: d“g@m g /992 .

'7 Notary Pﬁf’g

COMMONWEALTH OF VIRGINIA, i ’
COUNTY OF ISLE OF WIGHT, to-wit:

The foregoing deed was acknowledged before me this _/ 712
day of July, 1991, by C. Leonard Willis,

My commission expires: _ Jdwsry 31, 1995 .

Tl 0.

Nptary lic

VIRGINIA: Cleck's office of the Cireslt Court of lsle of Wight Countys 10-2L
o L2 o'cdock —B_M, 1h1s Deed was received and with the certificste crnexed, admilted te record,
Siate Tox: $—tIT 00 tox $ B30 99 impoted by Section $8.1-802 hos baen poid,

tocol Tox $—L05. 00 Verified and malled o (fhpbent 24 X

e/l 19/ —

TESTL W. L. Laine, Jr, CLERK, "‘@#M oL,
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PLAINTIFF’S EXHIBIT 10
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FIFTH JUDICIAL CIRCUIT
OF VIRGINIA

Jubces s
E. EVERETT BAGNELL ) . CITY OF SUFFOLK
ROPDHA: T. ?ELK. JR. . : CITY OF FRANKLIN
OsT OFFICE Box 1814 -
SUFFOLK. VIRCINIA 23439-1814 COUNTY OF IsLE OF WIGHT
(804) 925-63086 - COUNTY OF SOUTHAMPTON

WESTBROOK J]. PARKER
POsT OFFICE Box 190 RETIRED JUDCES
COURTLAND. VIRGINIA 23837 May 31, 1996 JAMEsS C. GODWIN

(804) 853-5176 BENJAMIN A. WILLIAMS. JR.

Michael P. Jones, Esq.
Attorney at Law

728-C Thimble Shoals Blvd.
Newport News, Virginia 23606

Richard E. Railey, Jr., Esq.
Railey & Railey, P.C.

P.0O. Box 40

Courtland, Virginia 23837

Re: Robert L. Magette, et als
v.
C. Leonard Willis, et als
Chancery No.: 95-000145
Isle of Wight Circuit Court

Gentlemen:

I have carefully considered the evidence taken in this matter
on April 22, 1996, as well as the briefs and authorities therein
which you have submitted.

There is no question that the evidence establishes a
prescriptive easement in favor of the plaintiffs and there is no
evidence that the easement has ever been abandoned. This lane has
been used for -many purposes since the 1920's including
agricultural, logging, recreational and residential uses. The only
issue in this case is the width of the easement.

The evidence suggested many widths for the lane, but it is
clear that the distance from tree line to tree line is 125 feet and
the distance from the ditch line to ditch line is 60 feet. The
defendants want the easement restricted to the 8 to 12 feet used
back in the 1920's for the purposes aforementioned and the
complainants want the easement established at a width commensurate
with their needs today.
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Michael P. Jones, Esq.
Richard E. Railey, Jr., Esq.
May 31, 1996

Page Two

In the light of that controversy, I have reviewed the case of
Virginia Hot Springs Co. v. Lowman, 126 Va. 424 (1919). Virginia
Hot Springs indicates that if the new use is in all respects of the
same nature and character as the old, and the difference is in
degree only, and no additional burden is put upon the servient
estate, then the new use is within the prescriptive use. In the
case at bar, the nature and character of the use is the same as it
has been over 60 years and the only change is in the degree of the
use. Since there is so much property available from ditch to ditch
as set forth above and there is no other use for the property lying
between the ditches, the granting of a 30 foot easement would not
put additional burden on the servient estate.

Therefore, the order of the Court shall be that the
complainants have an easement across the property of the defendants
30 feet in width (15 feet on each side of the centerline of the
lane) for the purposes set forth herein.

Mr. Railey shall prepare the appropriate order and once it has
been signed with proper objections noted by Mr. Jones, 1 shall
enter same.

Copy to: W. E. Laine, Jr., Clerk
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VIRGINIA: IN THE CIRCUIT COURT FOR THE counTy loBlolDlSl U Lhl
' ISLE OF WIGHT ' RIGHMOND, YIRGINIA

ool

ROBERT L. MAGETTE, TRUSTEE
AND
REA PARKER, JUNIOR

v. CHANCERY NO.

)
)
)
)
) 95-000145
)
C. LEONARD WILLIS, TRUSTEE OF )
)
)
)

C. LEONARD WILLIS, INC., PENSION PLAN
AND

HAMPTON PROMOTIONS, INC., A VIRGINIA CORP.

Stenographic report of all the testimony,
together with all the motions, objections and exceptions on
the part of the respective parties, the action of the Court
in respect thereto, and all other incidents during the hearing
in the above-styled cause, heard in the County of Isle of
Wight, Virginia, sitting in its Chambers located in the
General District Court at Franklin, Virginia, on August
6, 1996, before the Honorable Westbrook J. Parker, Judge of
said Court.

PRESENT:

’

5

Mr. Richard E. Railey, Junior,
Attorney for the Plaintiffs

s Ofﬁco
§ the
o

Wight

Mr. Michael P. Jones,
Attorney for the Defendants

,19

FILED

VIRGINIA: In the Clerk’

- =--000 - - -

Circuit Court ©

CHERYL A. LEASURE
SCHNEIDER AND ASSOCIATES

107 TELFORD DRIVE
NEWPORT NEWS. VIRGINIA 23602

County of lste of
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I believe, and we’'d ask that the Court define what it means by
residential use.

THE COURT: Well, that’s another
issue altogether. That’s a matter of, I guess, another suit.
A number of things need to be said. Number one, I don’t know
how many hearings we’ve had in this case, but I'm not about to
re-try it. We have had hearing after hearing, after hearing
in this case. It is a very simple matter in that it’s no
question the plaintiffs are entitled to an easement. The only
real issue in the case is how big the easement.

The uncontroverted evidence was from
Mr. Camp. He’s an expert and there was no expert to
contradict what he said. We all know that case was tried back
in April and now we’re in August. I’'m not about to grant a
re-hearing. So I'm going to overrule the defendant’s motion
to re-hear, and I'ﬁ going to overrule the defendant’s motion
to set aside the verdict. Having reviewed Mr. Railey’s
decree, which he presented this morning, I'm going to enter
the decree as submitted.

And as for Mr. Jones’ request that I
indicate what residential means, that’s a matter of law, I
think. If that becomes an issue at a later time, then this
Court or some other court can take up what residential means
and how many houses they can build, but that’s not what is

before me this morning, so I'm going to enter the decree.
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VIRGINIA: IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY

ROBERT L. MAGETTE,

Trustee,
and
REA PARKER, JR,,
Plaintiffs,
V. FINAL DECREE

CHANCERY NO. 95-145

C. LEONARD WILLIS, Trustee, of
C. Leonard Willis, Inc. Pension Plan,

and
HAMPTON PROMOTIONS, INC.,

Defendants.

This cause came on this day on this day to be heard upon the
plaintiffs' Bill of Complaint; upon proof of proper service of same upon the
defendants; upon the plaintiffs' Motion for Temporary Injunction; upon the order
entered on October 25, 1995 enjoining the defendants from blocking, demolishing
or otherwise disturbing plaintiffs' use of the established roadway until further
decree of this court; upon the defendants' Answer and Grounds of Defense; upon
the defendants' Motion for a Temporary Injunction; upon the order entered herein
on December 5, 1995 enjoining and restraining the plaintiffs from expanding,
improving or broadening the scope of the lane beyond the condition and size of the
lane as it existed on December 5, 1995; upon the testimony of witnesses for both

parties heard ore tenus on April 22, 1996, together with the exhibits duly filed
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therewith; upon the order entered on April 25, 1996 as to said April 22, 1996
hearing; upon the brief filed on behalf of the plaintiffs; upon the brief and the
supplemental brief filed on behalf of the defendants; upon the lettef opinion of the
Court; upon the Motion to Set Aside Verdict or Grant a Re-Hearing filed on behalf
of the defendants; and was argued by counsel.

UPON CONSIDERATION WHEREOF, it appearing to the Court,
that the plaintiffs have established by clear and convincing evidence a prescriptive
easement across the real property of the defendants; that said prescriptive
easement is for ingress and egress from "Macclesfield Farm", acquired by plainﬁﬁ,
Rea Parker, Jr., from Algie J. Murphy and Beulah K. Murphy, by deed, dated
October 15, 1956, recorded in the Clerk's Office of the Circuit Court of Isle of
Wight County, Virginia in Deed Book 149, at page 551 and conveyed, in part, to
Robert L. Magette, Trustee, of the P.R. Land Trust by deed, dated October 17,
1995, and recorded in said Clerk's Office in Deed Book 463, at page 475, across
the real property of the defendants, C. Leonard Willis, Trustee, of C. Leonard
Willis, Inc. Pension Plan and Hampton Promotions, Inc., a Virginia corporation,
acquired from Rodham T. Delk, Jr., Special Commissioner, by deed, dated March
25, 1991, recorded in said Clerk's Office in Deed Book 385, at page 97, to
Virginia Secondary Highway No. 665; that the plat of "Macclesfield Farm",
prepared by John E. Buck on February 18 and May 23-25, 1925, which is recorded

in said Clerk's Office in Plat Book 1, at page 63, shows a lane or path crossing said
real property of plaintiffs and defendants and providing access to said Virginia
Secondary Highway No. 665; that by deed, dated April 30, 1951, recorded in said
Clerk's Office in Deed Book 136, at page 81, Nannie Simmons conveyed said
"Macclesfield Farm" to Algie J. Murphy and Beulah K. Murphy, subject to certain
rights of the grantor, Nannie Simmons, to the use of the access path from said

"Macclesfield Farm" to said Virginia Secondary Highway No. 665; that plat
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entitted "BOUNDARY SURVEY OF A PORTION OF THE PROPERTY

KNOWN AS ANNIE B. HAWKS ESTATE", dated May 6, 1991, showing parcel

3 acquired by the defendants by said deed, dated March 25, 1991,- which plat was

recorded in said Clerk's Office on July 18, 1991 in Cabinet 1, Slide 397, at page 7,

shows the eastern boundary of said parcel 3 as "Macclesfield Farm" (Rea Parker,

Jr.) and shows the southern boundary of said parcel as the center line of a dirt road

running from said "Macclesfield Farm" to said Virginia Secondary Highway No.

665; that plat entitted "BOUNDARY SURVEY OF A PORTION OF THE

PROPERTY KNOWN AS ANNIE B. HAWKS ESTATE", dated August 19, 1992,

showing parcel 2 acquired by the defendants by said deed, dated March 21, 1995,

which plat was recorded in said Clerk's Office on December 20, 1993 in Cabinet 2,

Slide 11, at page 13, shows the eastern boundary of said parcel 2 as said
"Macclesfield Farm" and the northern boundary of said parcel as the center line of

a dirt road running from said "Macclesfield Farm" to said Virginia Secondary

Highway No. 665; that on the Isle of Wight County tax map, said parcels 2 and 3

are referred to as parcels 23-010-71 and 23-01-972 respectively and on said tax

map the boundary line between the parcels is shown as the center line of a dirt

road running from said "Macclesfield Farm" to said Virginia Secondary Highway

No. 665; that the lane or dirt road has been used for many purposes since the

1920's including agricultural, logging, recreational and residential uses; that the

plaintiffs are entitled to a prescriptive easement for the purposes of agricultural, &9&
logging, recreational and residential uses inasmuch as these uses of the

prescriptive easement are consistent with the uses during the prescriptive period; \:§f{
that the plaintiffs have not abandoned their prescriptive easement; that the doctn'nw ‘k
of laches is inapplicable to this matter and accordingly the plaintiffs' easement by |
prescription is not barred by said doctrine; that the evidence does not establish that &

the plaintiffs are acquiring an easement by prescription over property affected with
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a public interest or dedicated to public use; that the plaintiffs have shown that their
use of their real property and of the easement across the real property of the
defendants to Virginia Secondary Highway No. 665 will be of the §ame nature and
character as has existed for over sixty (60) years and any change will only be in
the degree of the use; that the evidence establishes that the distance from tree line
to tree line on each side of the easement is one hundred twenty-five (125) feet and
the distance from ditch line to ditch line on each side of the easement is sixty (60)
feet; that the granting of a thirty (30) foot easement will not put additional burden
on the real property of the defendants constituting the serviant estate; and that the
complainants are entitled to a prescriptive easement across the property of
defendants thirty (30) feet in width fifteen (15) feet on each side of the center line
of the existing path or lane) for the purposes of agricultural, logging, recreational
and residential uses.

The Court, being of the opinion that the plaintiffs are entitled to a
prescriptive easement across the real property of the defendants thirty (30) feet in
width fifteen (15) feet on each side of the center line of the existing lane or path
extending from the right-of-way of said Virginia Secondary Highway No. 665,
across said real property of the defendants to the boundary line between said real
property of the defendants and said real property of the plaintiffs ("Macclesfield
Farm") for the purposes of agricultural, logging, recreational and residential uses,
doth ADJUDGE, ORDER AND DECREE that the plaintiffs be, and hereby are,

granted a prescriptive easement across the real property of defendants as follows:

A.  That said easement shall be thirty (30) feet in width
fifteen (15) feet on each side of the center line of the existing lane or
path) for the purposes of agricultural, logging, recreational and
residential uses;

<49
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B.  That said prescriptive easement shall provide ingress
and egress to the real property of the plaintiffs, said "Macclesfield
Farm", the dominant estate, acquired by plaintiff, Rea Parker, Jr., by
deed, dated October 15, 1956, recorded in said Clerk's Office in
Deed Book 149, at page 551 and conveyed, in part, to Robert L.
Magette, Trustee, of the P. R. Land Trust by deed, dated October 17,
1995, recorded in said Clerk's Office in Deed Book 463, at page 475,
across the real property of the defendants, the serviant estate,
acquired by the defendants, by deed, dated March 25, 1991,
recorded in said Clerk's Office in Deed Book 385, at page 97, to said
Virginia Secondary Highway No. 665;

C.  That the existing lane or path, the center line of which
constitutes the center line of the prescriptive easement, is as referred
to in the following recorded instruments:

1. Said "Buck Survey", made by John E.
Buck on February 18 and May 23-25, 1928, recorded
in said Clerk's Office Plat Book 1, at page 63;

2, Said deed, dated April 30, 1951,
recorded in said Clerk's Office in Deed Book 136, at
page 81, whereby Nannie Simmons conveyed said
"Macclesfield Farm" to Algie J. Murphy and Beulah
K. Murphy, subject to certain rights of the grantor,
Nannie Simmons, to the use of the access path from
said "Macclesfield Farm" to said Virginia Secondary
Highway No. 665;

3. Said plat entitted "BOUNDARY
SURVEY OF PROPERTY OF ANNIE B. HAWKS -
ESTATE", dated May 6, 1991, recorded in said Clerk's
Office in Cabinet 1, Slide 397, page 7 showing parcel @6
3. Said plat shows the eastern boundary of said parcel
3 as said "Macclesfield Farm" and shows the southern
boundary of said parcel as the center line of a dirt road
(boundary between parcels 2 and 3) running from said
"Macclesfield Farm" to said Virginia Secondary
Highway No. 665; and s

4. Said plat entiled "BOUNDARY ) @\\

SURVEY OF A PORTION OF THE PROPERTY
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KNOWN AS ANNIE B. HAWKS ESTATE", dated
August 19, 1992, recorded in said Clerk's Office in
Cabinet 2, Slide 11, page 13 showing parcel 2. Said
plat shows the eastern boundary of said parcel 2 as
said "Macclesfield Farm" and the northern boundary of
said parcel as the center line of a dirt road (boundary
between parcels 2 and 3) running from said
"Macclesfield Farm" to said Virginia Secondary
Highway No. 665.

It is further ORDERED, ADJUDGED AND DECREED that the
Motion to Set Aside Verdict or Grant a Re-Hearing filed on behalf of the
defendants is hereby denied and the objection and exception of the defendants to
such denial of said Motion is hereby noted.

It is further ORDERED that this case be stricken from the docket

and placed in the ended chancery causes.

ENTER:_1iv (7) 179 &

JUDGE

William C. Cowardin, Jr., Esquire
Overman, Cowardin and Martin, P.C.
739 Thimble Shoals Boulevard, Suite 507
Newport News, VA 23606

ey



Seen, objected to and excepted to:

ichael P. Jones, OfiCounsel
for Defendants



ASSIGNMENT OF ERROR

The trial court erred in ruling that the evidence was sufficient to establigh that
the dominant estate’s use of a roadway traversing the sewieﬁt estate, thirty
feet in width, was continuous and uninterrupted for at least twenty years for
agricultural, logging, recreational and residential purposes.

The trial court erred in expanding the dominant estate’s prescriptive rights to
include uses other than those maintained during the prescriptive period.
The trial court erred in considering the size of the servient estate and the use

currently being devoted to the servient estate by its owners.
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